





IN THIS ISSUE 


J Totalitarian countries have no labor problems, as we know them. 
But all free nations do. It cannot help but do us good to know what is happening 
between labor and management elsewhere in the free world. That is why two 
articles in this issue, one on France at page 455 and another on Australia at 
page 462, are well worth studying. 









co) The United States Supreme Court has adjourned for the summer 
Its last decision involving a labor question is discussed in “Labor Relations” 
at page 493. 







IN FUTURE ISSUES 


¢ George Strauss of the New York State School of Industrial and 
Labor Relations at Cornell University and Don Willner, member of the Oregon 
bar, have collaborated on a timely study of “Government Regulation of Local 
Union Democracy.” 























7 Another angle on wage determination is discussed by Robert E. 
Sibson—the idea of paying a worker what he needs. His article, “The Budget 
Approach in Wage Determination,” will appear in an early issue. 
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SCHOOL OH!—That's the cry of the watch to the man at the tiller as a New England 
mackerel-hunting ship comes within range of its quarry. Down go the dories to lay 
the great seine. The catch is imprisoned, brought aboard and packed in barrels of ice. 
This typical first step in getting mackerel from the Grand Banks off Newfoundland to 
the tables of the world is followed by bringing the catch to an Eastern port like the 
one at Gloucester, Massachusetts, depicted on our cover. This has been going on at 
least since 1497 when John Cabot wrote: ‘‘The sea is covered with fishes, which are 
caught not only with the net, but in baskets, a stone being tied to them in order that 
the baskets may sink in the water.'’ Techniques have improved greatly since those 
days, but the fishermen still go down to the sea in open boats with dinky cabins, and 
the men aboard are as tough and weatherproof as their storied ancestors. The New 
England fisherman is a type of American that stubbornly resists change. Gloucester 
folk still salt and dry their mackere! under the sun, before packing them for shipment 
all over the world. 


Photograph by Harold M. Lambert. 
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The Revised Index of the BLS for May shows an all- 
items figure of 114.0 (1947-1949 = 100), an increase over 
April of .03 per cent. The boost is the third con- 
secutive one and puts the index a full point above May, 
1952. The principal reason for the latest upturn was 
an increase in the price of food and medical care. 


Civilian employment in May, total 61.658 million, was 
up 430,000 over April and 186,000 over May, 1952. 
Unemployment dropped again in May from April by 
276,000. Members of the labor force out of work: 
1.306 million—about 2.1 per cent of all civilian workers. 


At $71.40 in April, average weekly earnings in manu- 
facturing industries were down 53 cents from the 
March high. (The preliminary estimate of $72.10 for 
March reported last month has been revised down- 
ward to $71.93.) Reason for the drop: shorter hours, 
40.8 per week in April; 41.1 in March. The hourly 
pay average, $1.75, was unchanged. 


Remained steady at 242 in May, the same as in April 
(1935-1939 100, seasonably adjusted). In April of 1952, 
the index stood at 216 and dropped to 211 in May, 
204 in June and 193 in July. In August it began the 
steady climb to its present all-time peacetime peak. 


Labor income in April was nearly a billion dollars 
higher than in March (seasonally adjusted annual 
rates), but this was mostly offset by a drop in farm 
proprietors’ income. Total personal income: April 
$283.1 billion, March $282.8 billion, April last year 
$177.8 billion. 


Another sizeable increase in outstanding consumer 
credit occurred during April, making the total $26.177 
billion, up $501 million over March. Installment credit 
was the big factor, mostly automobile paper, more 
than $9 billion of which is now outstanding. 


Big increase from March to April. Strikes up from 
650 to 700. Strikers involved up from 230,000 to 
350,000. Man-days of idleness up from 1.1 million to 
2.5 million. Stoppages beginning up from 450 with 
180,000 strikers in March to 500 with 275,000 idle 
workers in April. April of 1952 was even worse; the 
great steel strike was on then. 


Expenditures for new construction rose 10 per cent 
during. May to $2.9 billion, and were 6 per cent above 
May, 1952. Most of the April-May rise was in private 
residential construction and roadbuilding, but bad 
weather kept their increase below normal. Total 
private expenditures were up 8 per cent in May to 
nearly $2 billion; public outlay rose 13 per cent to 
$933 million. May housing starts were down 3,000 
units to 107,000. ; 
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Public Opinion and Strikes 


By ALLAN WEISENFELD, Secretary, New Jersey State Board of Mediation 


OES PUBLIC OPINION exert an 
influence on the number of strike situ- 
ations which develop annually? Does pub- 
lic opinion influence the duration or the 
terms of settlement of these strike situations ? 
There are no easy answers to these ques- 
tions. The answers range from a complete 
denial of public opinion as an effective force 
in the settlement of strikes, because of the 
failure of such opinion to jell, to the other 
extreme of compulsory settlement because 
large segments of public interest are di- 
rectly affected. 

This article will explore the varying role 
public opinion plays in the area of industrial 
strife. First, we must examine the nature 
of public opinion, how it functions, then 
apply our understanding to labor disputes. 

The term “public opinion” has the same 
stature as “freedom of speech,” “taxation 
without representation,” “liberty,” “freedom 
of opportunity” and the like.’ The phrase 
has become part of our democratic folklore. 
It is as inviolate as the United States Su- 
preme Court. Woe betide the politician 
who claims to flout public opinion. The 
“public be damned” expression heard in the 
late 1880's is as dead as the century itself. 

It is the political application to the pre- 
sumed prevailing state of public opinion 
which gives sanction to our laws. The un- 
rest of the people disturbed by the mass un- 
employment of the 1930’s is, in part, the 


explanation for the enactment of the Wag 
ner Act which gave statutory power to the 
bargaining process. The Congress acted 
on the belief that the organization of 
workers into unions of their own choosing 
for purposes of collective bargaining would 
raise the level of wages, compel increases 
in labor productivity and result generally 
in higher living standards. 

In this context, the right to strike is 
protected because it is looked upon, not as 
a breakdown of collective bargaining, but 
rather as an exercise in the maximization 
of pressure designed to effect a bargain. 
In fact it is argued, with considerable merit, 
that the right to strike puts flesh on the bare 
bones of collective bargaining. The strike 
does not typically result from a breakdown 
in communications between the parties, or 
from misunderstanding. On the contrary, 
strikes generally result because the parties 
understand each other too well and elect 
the costs of a work stoppage to the alterna- 
tive of concession. Where we err is in 
presuming that understanding connotes ac- 
ceptance. The truth of the matter is that 
a strike is a refusal to accept rather than 
a lack of understanding. 

The fact remains, however, that, regard- 
less of statutory sanction given the strike, 
exercise of the prerogative to strike is costly, 
not only to the disputants but to customers 
In each of the last 


and suppliers as well. 





1J. S. Rouchek, ed., Social Control (New 
York, D. Van Nostrand Company, Inc., 1947), p 
385. 
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eight years, 1945-1952, we have experienced 
more than 3,000 strikes, never involving less 
than about 2 million workers and ranging 
in man-days idle from 22.9 million in 1951 
to 116 million in 1946.7 The losses in wages 
to the workers, in profits to the owners of 
enterprise and in diverse ways to hosts of 
other people are considerable. 


Strikes, then, reflect the opinions of con- 
siderable numbers of individuals acting col- 
lectively. Public opinion in the life of a 
democracy represents a curious phenomenon. 
In a free society, direction presumably 
flows from an informed electorate. The 
effort and expense that conflicting religious, 
social, political and economic groups spend 
to mold public opinion is evidence of its 
high regard. The history of America might 
well be written in terms of the ebb and 
flow of efforts to affect the thoughts and 
actions of its citizens.’ 


Our political structure functions under 
the stresses and strains of an infinite variety 
of pressure groups.‘ Generally, each pres- 
sure group is opposed to another with con- 
trary views. In our society, opposing the 
prohibitionists is the organized liquor industry; 
opposing the pacifists are the militarists; 
opposing the isolationists are the interna- 
tionalists. Opposing management is labor. 


There is then, not merely one public 
opinion, but many public opinions. Each 
individual is aligned with many diverse pub- 
lic pressure groups, reflecting his opinion 
on a variety of controversial subjects. The 
manner in which individuals develop the 
opinions they hold and express is important 
to an understanding of the probiem. The 
behaviorist school of psychology tells us 
that man is a product of his environment. 
Opinions are the result of the admixture of 
nurture and institutions. An _ individual’s 
opinions are the sum of his exposures to 
custom, tradition, mores, folkways and so- 
cial attitudes. These factors are in turn 
the product of the institutional environ- 
ment of family, religion, economic 
political experiences.° 


and 


Opinions, therefore, are not necessarily 
based upon an accurate knowledge of the 
facts. They may well be based on identifi- 
cation of interests, for example, pro-Ger- 
manism on the part of American citizens 


of Labor Statistics. 

* Harwood L. Childs, A Reference Guide to the 
Study of Public Opinion (Princeton University 
Press, 1934), p. 22. 

* Frederick C. 
Propaganda (New 
1950), pp. 456-457. 
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Thos. Y. Crowell, 


Irion, 
York, 





Neither you nor your children need 
fear that you will ever have to stand 
in bread lines, or sell apples—as 
tens of thousands did during the 
great depression of the thirties. If 
Americans will learn to understand 
the economic revolution which has 
come about in this country during 
the last few years, and if they will 
heed the lessons thct it so clearly 
teaches, we can continue as a 
prosperous land, with an ever-in- 
creasing standard of living. 
—Thurman Arnold in Collier's 





2 United States Department of Labor, Bureau 


of German ancestry in the early phases of 
World War I. Trade union people will 
tend to support fellow trade unionists on 
strike regardless of the merits of the dispute. 

The nature of the work-a-day world is 
such as to almost preclude the formation 
of individual opinion, and hence public opin- 
ion, solely on truth—on the merits of an 
Each individual is almost completely 
enveloped in his personal economic and 
social problems. The need for economic 
security, an adequate level of living, job 
prestige and promotional opportunities oc- 
cupy the minds of most people, almost to 
the exclusion of controversial problems not 
immediately and directly affecting them. 
Hence, even if the truth were an objective 
to be sought for itself, the means, in terms 
of time, not to mention the required effort, 
are lacking for the most part. 

The work-a-day world is such that “it is 
not possible for human beings to 
respond to every stimulus event with com- 
plete and intelligent discrimination. People 
have neither the time, the knowledge, the 
inclination, nor the requisite intelligence for 
meeting adequately the subtle and varied 
demands of their intricate environments 
The best they can do is to classify the 
events of life and to respond to them, not on 
their own individual merit, but according to 
their assumed membership. Cliches are 
made to cover the facts of life.” * 


issue. 


Even though individual members of the 
“with 


public may not be able to respond 


5 Emory S. Bogardus, The Making of Public 
Opivion (New York, Association Press, 1951), 
p. 10. 

* Gordon W. Allport, A Handbook of Social 
Psychology (Worcester, Mass., Clark University 
Press, 1935), p. 813, quoted in the work cited 
at footnote 1, pp. 391-392. 
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complete and intelligent discrimination” to 
the social, economic and political phenomena 
of the strike, they do experience a multitude 
of personal reactions because of the incon- 
veniences following a work stoppage. The 
objective of such opinion as is generated by 
a strike is not related to obtaining justice 
or serving truth. Actually, the public is 
upset because of the interruption of the 
“habitual process of life.” * 

For the most part, public opinion is pas- 
sive in labor disputes. The public “will ar- 
rive in the middle of the third act and leave 
before the curtain, having stayed just long 
enough perhaps to decide who is the hero 
and who is the villian of the piece.”* Since 
the members of the public are too generally 
preoccupied with their own problems, we 
are not surprised that “the work of the 
world goes on without conscious direction 
of public opinion. It is only with crisis 
that public opinion is concerned.” ® 

It is reasonably apparent that public opin- 
ion is not a quality with dimensions, “Pub- 
lic Opinion is a label for a scientific concept, 
but is also a catchphrase of great power that 
has been worn smooth and nondescript by 
generations of public moralists and poli- 
ticians.””® To the “political moralists and 
politicians” might be added “poll-takers,” 
such as the ill-fated Literary Digest, and the 
nation’s newspapers who can attest to their ex- 
periences as “feelers of the public pulse” in 
the national elections. 

Public opinion is little concerned with 
collective bargaining per se; that institu- 
tional device for effecting agreement is 
looked upon as a private matter. Public 
opinion is, however, concerned with collec- 
tive bargaining because of the inherent col- 
lateral qualities which may flow from the 
failure to effectively utilize the agreement- 
making tool. Regardless of public concern 
over the possibility of a denial of service 
or goods in the event ef a strike due to 
faulty bargaining, the re- 
sponsibility for success or failure rests with 
the parties to the bargain. If a strike de- 
velops during the bargaining process, the 
responsibility for its conclusion still resides 
with the parties. 

No two are the same. Each 
strike varies in the number of people in- 
volved, directly and indirectly; the impact 
on the economic life of the community, and 
possibly, the impact on the nation. 


or inadequate 


strikes 


™Walter Lippman, Phantom Public (New 
York, Harcourt Brace & Company, 1925), p. 67. 

§ Work cited at footnote 7, p. 65. 

* Work cited at footnote 7, p. 66. 
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Conversely, public interest will, of neces- 
sity, vary with the effect upon the public of 
a given strike. In what might be called the 
garden variety type of strike, in which there 
is a minimum of interest apart from the 
parties involved, it is apparent that both 
the dispute and its settlement are the con- 
cern of the disputants alone. An examina- 
tion of strike situations of public interest 
demonstrates that “the burden of carrying 
on the work of the world lies not 
upon the public opinion but on those 
who are responsibly concerned as agents in 
the affair. Where problems arise, the ideal 
is a settlement by the particular interests 
involved. They alone know what the trouble 
really is.’ The appeal to public opinion 
made by labor disputants is designed essen- 
tially to persuade the other party —and 
themselves—of the righteousness of their 
position. Typically, the settlement is 
fected in the economic crucible of trial by 
endurance on the picket line. 


ef- 


UE-Singer Dispute 


On May 1, 1949, after an extended period 
of strenuous bargaining, the 7,500 workers 
employed by the Singer Manufacturing 
Company in Elizabeth, New Jersey, repre- 
sented by the United Electrical, Radio & 
Machine Workers of America, then still in 
the CIO, went on strike. This was the 
first work stoppage in the 76-year history 
of the plant. The strike lasted 24 weeks 
and had serious economic effects on the 
community of some 100,000 persons. It is 
estimated that the strikers lost $10 million 
in pay and the firm lost $24 million in pro- 
duction. The loss of business to merchants 
was estimated at $20 million.” Considering 
its size and duration, this dispute was one 
of the most peaceful on record.” Prior to 
the hour set for the walkout, company 
and union representatives arranged for pro- 
tection of the plant for the duration of 
the strike. 


Interest in the strike was high because of 
the historic position the company held in 
the community and because of the manner 
in which the economic repercussions spread 
from striking workers to tradespeople in 
the city. 

The primary issues in dispute were a 
generai wage increase and a demand by the 
union for a voice in the setting of produc- 


” Work cited at footnote 1, p. 385. 

" Work cited at footnote 7, p. 73 

2% Elizabeth Daily Journal, October 15, 
% Newark Hvening News, October 17, 1949. 


1949. 
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tion standards on which the company’s in- 
centive system was based. 


Early in the strike, the company sought 
to “sell” its position to the public, and par- 
ticularly to its employees, in a series of full 
page advertisements. Four of these ads 
endeavored to explain the nature of the 
disputed standards and to point out the 
benefits of the system to the workers.” 
One ad, dealing specifically with the sen- 
iority problem, called attention to the aver- 
age length of service of Singer employees.” 
The last ad was an open letter addressed 
to the workers by the company works 
Manager suggesting that “a small group of 
persons seek to wreck efficiency of 
production in this country.” He alleged 
that charges of “speed-up” were a Commu- 
nist wrecking trick and concluded by ad- 
vising the workers: “If you want to back a 
losing Communist fight and standards you 
can do so. If you want to put an end to 
this fight you can do so.” ™ 


Obviously, these appeals fell on deaf ears 
in their attempt to influence workers or 
arouse the general public to the point of 
taking action. The strike did not end until 
some four months after the publication of 
the fifth of these ads and three months after 
the last-ad appeared. 


Early in the strike, the Elizabeth city 
council adopted a resolution that the strike 
be “amicably adjusted as soon as possible 
to the satisfaction of both employer and 
labor.” This appeal was quite unproductive. 


The following month, the mayor of Elizabeth 
asked both parties to engage in continuous talks 
declaring “the City of Elizabeth has suf- 
fered enough.”” This appeal too, came 
to naught. 


In July, the third month of the strike, the 
governor of New Jersey announced that 
he had asked the state mediation board 
“to intensify the cooperative work of the 
Board in the hope that existing disputes 
may be speedily reconciled and work re- 
sumed within the week.”” The governor 
eventually met with the parties separately 
and found them stubborn.” On September 
12 after five months of strike, the governor 
was able to get the parties to meet under 


the auspices of the state mediation board 
for the first time since June 28.” 


Some of the delay in the negotiations 
stemmed from the fact that when the strike 
was 12 weeks old a competing independent 
union raised a representation issue™ An 
agreement was reached among the inter- 
ested parties to permit the New Jersey State 
Board of Mediation to conduct an election 
among the employees to determine their 
wishes with respect to union representation. 


This election was held on July 27, 1949. 
Interest in the outcome was high. Hun- 
dreds of telephone calls were received by 
the city police, the Elizabeth Daily Journal 
and WPOE, the local radio station.™ 


The number of people voting in the 12- 
week-old strike was in many respects re- 
markable. Out of a total of 7,363 people 
eligible to vote, 6,506 votes were cast.” 
The UE was returned as the choice of the 
workers by an eight to five margin. 


Other evidence of public concern with 
this dispute is indicated in an invitation is- 
sued by the democratic candidate for mayor 
of Kenilworth to all Union County mayors 
and to the mayor of Newark to meet in the 
office of the mayor of Elizabeth in order to 
organize a drive for the collection of cloth- 
ing for destitute strikers and their families. 
“This drive is not a taking 
between company and union, but to take 
care of destitute strikers who are too proud 
to ask for help,” said the candidate.” 


case of sides 


The Paterson Evening News, comment- 
ing on the strike, declared that it had 
brought depression conditions back to Eliza- 
beth. The paper called attention to the 10 
to 15 per cent decline in retail sales and 
secondary lay-off of clerks in retail shops 
throughout the city.” 


Editorial comment regarding the strike 
was not infrequent. The Newark Evening 
News, early in the strike, wondered why a 
dispute over incentives could not be settled 
by mediation or arbitration. Its editorial 
writer said that Elizabeth could ill afford 
to have “nearly 10,000 of its population idle 
for any length of time without serious 
consequences.” (Continued on page 504) 








% Newark Evening News, june 13, 16, 21 and 
22, 1949. 

% Newark Hvening News, June 17, 1949. 

% Newark Hvening News, July 22, 1949. 

” See footnote 16. 

% Newark Hvening News, May 9, 1949. 

%* Newark Evening News, June 23, 1949. 

*” Newark Evening News, July 11, 1949. 

™ Newark Hvening News, August 16, 1949. 


454 


22 Newark Hvening News, August 20 and 26 
and September 12, 1949. 

3 Newark Evening News, July 15, 1949. 

* Newark Evening News, August 10, 1949. 

* Newark Evening News, July 28, 1949. 

% Newark Hvening News, August 30, 1949. 

™ Paterson Evening News, August 19, 1949. 

* Newark Hvening News, May 10, 1949. 
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Labor Unions and Politics in France 


By VAL R. LORWIN 


S CITIZENS we are interested in the 

strength and stability of France, which 
is the democratic cornerstone of the West- 
ern alliance on the European continent. Our 
oldest ally, France alone of major conti- 
nental countries has a long-standing demo- 
cratic tradition. Anyone concerned with 
labor relations has an additional interest in 
France, because of its complex and disturb- 
ing patterns of labor unionism and labor 
relations, and because it is the classic case 
of the seizure of an old labor movement by 
the Communist Party and the utilization of 
unions for party ends. 


There are no less than three major na- 
tional trade union centers and a number of 
splinter groups and autonomous unions. 
The largest by far is the General Confeder- 
ation of Labor, the CGT (Confédération 
Général du Travail). Founded in 1895, the 
CGT has been almost synonymous with 
labor unionism to most Frenchmen. The 
CGT unions are the dominant unions in all 
the key industries: coal mining, railways, 
iron and steel, metal-working, chemicals, 
textiles, food industries, maritime and dock 
labor. A few national leaders and more 
local ones are—actually or, in certain cases, 
nominally—non-Communist. But all these 
unions and the confederation itself are 
thoroughly controlled by the Communist Party. 


The next most important trade union cen- 
ter is the French Confederation of Catholic 
Workers, the CFTC (Confédération Fran- 


Unions in France 





PULLED IN OPPOSITE IDEOLOGICAL 
DIRECTIONS BY THE CHURCH AND 
COMMUNISM, FRENCH LABOR HAS 
A TURBULENT, CONFUSED HISTORY 





caise des Travailleurs Chrétiens). It is far 
below the CGT in strength. There are no 
such things as usable trade union member- 
ship figures in France. A generous esti- 
mate would give the CGT 2 to 2% million 
members, and the CFTC about one fourth 
or one fifth as many. France is only nomi- 
nally Catholic; most of these who are prac- 
ticing Catholics are middle- and upper-class 
people; only in a few regions is Catholicism 
strong among the working class. A century 
ago, in the suffering of the early industrial 
revolution, workers came to feel that the 
Church was solidly behind ruthless em 
ployers and the ruling monarch. The breach 
between Church and working class has 
never been healed, although in recent years 
the Church has been trying hard to do so 


The first Catholic trade union was founded 
in 1887, but the Confederation was not born 
until immediately after the First World War. 
Although more vigorous since the Second 
World War than ever before, CFTC unions 
are a major factor only in the white collar 
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The author, assistant professor of in- 
dustrial relations at the University of 
Chicago, has written many articles 
and essays on French and interna- 
tional labor developments, including 
those in Modern France: Problems 
of the Third and Fourth Republics, 
Comparative Labor Movements and 
The House of Labor. 





field and in some traditionally Catholic 
areas, such as Alsace. They are strong not 
in key sectors of the economy but in such 
employment as banking and department 
stores. 

Somewhat smaller than the CFTC is the 
Workers Force Confederation, FO (Force 
Ouvriére). Founded in a split from the CGT 
in protest against the Communists’ anti- 
Marshall Plan strikes, FO as a confeder- 
ation is new, less than six years old. But 
many of its component unions and most of 
its leaders were active in the CGT before 
the Communists took control of the con- 
federation in 1945. FO claims to be the 
true heir of the “old CGT”; to show this, 
it took as its full title, Confédération Gén- 
érale du Travail-Force Ouvriére. The weak- 
ness of FO, like that of the CFTC, is not 
only in numbers but in industrial makeup. 
Its backbone is formed of the white collar 
and civil service unions which seceded from 
the CGT in 1947. What following they 
have in the basic industries, like coal or 
steel or railroads, the FO unions (like those 
of the CFTC) have chiefly on the white 
collar side; the CGT is strongest among 
the production workers. 

There is a comparatively high degree of 
organization among a group largely un- 
organized in the United States: the fore- 
men, technicians, engineers and middle-rank 
supervisory personnel. They belong chiefly 
to unions of an independent national center, 
the General Confederation of Technicians 
and Supervisory Personnel, the CGC (Con- 
fédération Générale des Cadres). A minority 
belong to the unions of the CGT, CFTC 
and FO. 


The CGT-Communist Party Tie 


Unions in every country, no matter how 
much they may have deplored political in- 
volvements, have gone into politics on some 
level. They have sought immediate legis- 
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lative gains—the right to organize and bar- 
gain collectively, wage and hour legislation, 
social security—and varying degrees of re- 
distribution of the national income and gen- 
eral reorganization of the economy. Some 
have formed labor parties, or worked closely 
with autonomous labor parties. In only two 
among all the industrialized nations of the 
free world—France and Italy—have the 
unions allowed their destinies to be decided 
by a political party; in each case the Com- 
munist Party. 

The Communist Party likes to boast: “We 
are not a party like the others.” This is 
unfortunately true. It is strikingly true of 
party relationships with the trade unions. 
American or even British experience offers 
little analogy with the trade union policy of 
the French Communist Party. Party affili- 
ation in the United States and Britain has 
been restricted to the leadership, with little 
party membership or voting among the rank 
and file. Unions which came under Com- 
munist leadership had to do as good a 
bread-and-butter job as they could to main- 
tain themselves at all; without effective bar- 
gaining, they would long ago have fallen 
completely before their union rivals and 
hostile employers. 

In France, workers join unions in great 
part as a protest against society, a nega- 
tive “reflex” of class consciousness, rather 
than as a positive move for job control. 
The Communists, to be sure, have been the 
most militant in their economic demands. 
But in size and timing these economic de- 
mands have been dictated entirely by politi- 
cal objectives. Sometimes political action 
has even held the stage alone and without 
disguise. 


The Period of CGT Cooperation 


For almost three years after the liber- 
ation of Paris in 1944 the French Commu- 
nists, like those in other Western countries, 
played the game of cooperation. The CGT 
unions therefore cooperated mightily in the 
reconstruction of their devastated country. 


Workers exerted heroic efforts in the 
rebuilding of the shattered transportation 
system and in getting the mines back into 
production. Despite food shortages, inade- 
quate materials and outworn equipment, 
they helped put the country back on its 
feet (to immediate prewar levels) sooner 
than after the first war, when the destruc- 
tion had been much less. 


With the Communist Party represented 
in the coalition government, the Communist 
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leadership of the unions pushed output. It 
urged workers to “roll up their sleeves,” 
to “produce now and make demands later.” 
Ironically, it was the anti-Communists in 
the unions who grumbled and accused the 
Communist leaders of betrayal of the work- 
interests. The Communist leadership 
sternly repressed strike movements—even 
in an industry like printing—denouncing as 
fascists and Trotskyites’. those who dared 
to put their pay demands ahead of pro- 
duction. 


_ 
ers 


“ 


In May, 1947, for a combination of do- 
mestic and international reasons, the Com- 
munist Party shifted its line suddenly and 
went into opposition on the political and 
union fronts. The domestic reason was the 
increasing restiveness of the workers with 
the CGT’s no-strike policy and its failure 
to push wage demands. Real wages were 
not rising with rising national production; 
workers were bearing most of the brunt of 
the nation’s reconstruction. Indeed there 
was none of the equality of sacrifice which 
makes hardships endurable. When the 
Communist leaders of the CGT failed to 
break a wildcat strike at the Renault auto 
works, the nation’s largest plant, they de- 
cided they had to change their line or risk 
losing control of the trade unions—the mass 
base of party support. The international 
reasons would have been compelling in any 
event, with the increasing tension between 
East and West. The break in France and 
Italy came after the Truman Doctrine was 
announced, though before the Marshall Plan 


The General Strike 


A few months after the Marshall Plan 
announcement and the subsequent establish- 
ment of the Cominform, the Communists 
hurled their trade union torces against the 
convalescent economy of France and its 
shaky “Third Force” government. (The 
Third Force was the center coalition oppos- 
ing both the new party of General de Gaulle 
on the right and the Communists on the 
left.) The CGT of course stressed its wage 
demands; even the government admitted 
that it had a case. But the legitimate 
grievances of workers on wages, prices and 
food shortages hardly camouflaged the 
Communist-CGT attacks on the Marshall 
Plan. Only if the Communist Party got 
back into the government on its own terms, 
some of the CGT leaders suggested, would 
there be social peace in France. 


The strike was the worst France had 
ever known, an unlimited general strike in 


Unions in France 


all but name. At its height it tied up the 
mines, part of the rail system, the docks, 
and many steel, metal-working, cement, 
textile, chemical and other plants. It was 
broken when hungry French workers finally 
saw that the answer to their economic 
problems was not a political strike against 
national recovery. The strike failed because 
nonstriking unionists on the transportation 
and communications systems and in the 
mining regions fought back against Commu- 
nist and CGT goon squads. These anti- 
Communist unionists could declare later 
with some justice that their action had 
saved France from the fate of Czecho- 
slovakia, 


Schism in the CGT 


One result of the strike was the split in 
the CGT. Socialist and nonparty unionists, 
who had been fighting a losing battle 
against Communist Party rule in the CGT 
unions, set up the Force Ouvriére confeder- 
ation in December, 1947. This was not the 
first time the CGT had split. International 
politics had brought on each previous split 
and succeeding reunification. In 1921, the 
world-wide split in the labor movement 
created by the Russian Revolution and the 
Communist International tore apart the 
CGT. Reunification came only 15 years 
later, as a reaction to the menace of fascism 
in France and abroad, after the Soviet 
Union and the Communists switched to a 
Popular Front-national unity policy. It was 
a brief and uneasy reunification; political 
discord continued. The CGT split again as 
a consequence of the Nazi-Soviet Pact in 
1939. Then, in 1943, the changed world 
alignment reunited the Communist and non- 
Communist wings of the underground CGT 
unions in occupied France. The 1947 split, 
therefore, was the third within a single 
generation. The causes were again inter- 
national politics. This time the outlook is 
not for reunification. 


The FO schism tock from the CGT its 
claim to speak as the nonpartisan voice of 
organized labor. But political uncertainties 
and economic difficulties, weakness of leader- 
ship, especially in the basic industries and 
among manual workers, prevented FO from 
capitalizing fully on discontent in the CGT 
after the general strike. The CGT’s strength 
was sapped but far from spent. A year after 
the general strike it launched another wave 
of assault against the nation’s economy. 


The coal (nationalized in 1946) 
were the chief target in the 1948 strikes 
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mines 





The CGT not only tied them up for weeks 
but also pulled out the safety and mainte- 
nance crews—an act of sabotage unheard of 
even when the mines were privately owned. 
This served the party purpose by forcing 
the government to move troops and police 
into the class-conscious mine patches, with 
resulting battles which embittered even non- 
Communist workers against the government. 
On the railroads and docks the strike failed 
to take hold, however. As in 1947, the 
strike was a failure in strictly trade union 
terms. In long-run Cominform strategy 
both strike waves may have served their 
purposes by delaying recovery, deepening 
cleavages between workers and government 
and weakening the emergent anti-Soviet 
coalition. 


Since 1948, the Communist Party has 
used the CGT in an endless series of smaller 
agitations and shorter strikes, shifting re- 
peatedly from “soft” to “hard” lines, from 
economic grievances to political demands, 
and coupling the two most of the time. It 
has fought the Schumar Plan for the Euro- 
pean coal and steel community and every 
other effort at European integration. It 
has attacked American and United Nations 
“aggression” and “germ warfare” in Korea. 
Its activists have circulated the Communist 
peace front’s Stockholm Petition, dumped 
arms for the Indo-Chinese war into the 
Mediterranean, and staged sit-down strikes 
against the North Atlantic Treaty. 


When the CGT has tucked aside its po- 
litical objectives, it has been able to get 
together with some of the other unions in 
partially successful economic strikes. When 
it has had to go it alone—for example, in 
the strikes against Eisenhower’s arrival in 
Paris in 1951, against Ridgway’s appear- 
ance in May, 1952, and a few days later 
against the arrest of party leader Jacques 
Duclos—its demonstration strikes have been 
resounding failures. These failures the leader- 
ship must have foreseen, for the CGT and 
party leaders are unquestionably among the 
ablest men in France. Apparently mass 
demonstrations, even if almost suicidal for 
unions they control, are essential for party 
and Soviet foreign policy purposes. 


Reasons for Communist Strength 


The reasons for Communist strength 
among workers are to a great extent the 
reasons for Communist strength in postwar 
France as a whole. The Communists played 
a leading role in the resistance and made a 
great show of patriotism in the reconstruc- 
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tion period after liberation. Business and 
financial circles and the right wing parties 
were discredited by the national collapse in 
1940 and the Vichy regime which followed. 
The prestige of the Soviet Union after 
1944 was high, and for a time many people 
believed that the Soviet tide would sweep 
west across the war-torn continent. The 
Communist Party had the only well-organ- 
ized and disciplined political movement at 
liberation. Its press and its front organi- 
zations reached almost every group of the 
population. It made it easy to join the 
party, and membership rose to an unprece- 
dented high. 


Although membership has dropped from 
a million to half that number, the party 
has continued to receive about five million 
votes, or about one fourth of the total cast 
in each postwar election. Electoral support 
has been drawn from supposedly hard- 
headed farmers and business men, and from 
the intellectuals, whose influence is con- 
siderable in France. This voting strength 
is essentially not ideological. It is a combi- 
nation of response to special interest appeals 
and of protest against government policies. 
It is in no sense an indication of people’s 
willingness to live under a Communist 
dictatorship or turn France into a Soviet 
satellite. (Nor can that happen unless the 
Red Army advances toward the English 
Channel, or the United States turns its 
back on Europe). With five million people 
voting the Communist ticket, workers find 
it perfectly “normal” to belong to Commu- 
nist-dominated unions. Other and special 
reasons for Communist strength among 
workers can be seen only in the light of 
French labor history. 


The Syndicalist Heritage 

The CGT, 
tury, developed the philosophy and practice 
of revolutionary syndicalism, which fright- 
ened right-thinking people of the decade 


around the turn of this cen- 


before the First World War. (Elements of 
syndicalist doctrine were conspicuous in the 
American Industrial Workers of the World, 
the IWW.) The syndicalists proposed to 
abolish the wage system, the capitalist class 
and the state; they were antimilitarist, anti- 
clerical and antiparliamentary. Syndicalism 
was the most extreme and in a way the 
most romantic statement of the complete 
self-sufficiency of labor and its own organi- 
zations. Unlike other European union move- 
ments, the CGT refused to have any truck 
with the Socialist Party. 
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At a time when Gompers and the Ameri- 
can Federation of Labor were emphasizing 
the self-sufficiency of trade union action on 
evolutionary wage-conscious grounds, the 
French syndicalists were asserting the self- 
sufficiency of unionism on revolutionary 
class-struggle grounds. As in the case of 
the American labor movement, the reasons 
were rooted deep in the history of the coun- 
try, the nature of its economy, its political 
traditions and the structure of its unions. 


The French revolutionary tradition was the 
product of a century of political uprisings, 
in which workers felt they had done the 
heavy manual labor only to be cheated out 
of the benefits. The economy was slow 
and undynamic in growth; employers lack- 
ing in vigor and the spirit of enterprise 
(except in fighting unions). Unlike England 
or Germany, the state had delivered little 
in the way of social welfare legislation. 
The prospects of improvement in workers’ 
conditions through gradualism seemed hope- 
Finally, the unions themselves were 
poor, loose in structure, with pathetically 
low dues and those irregularly collected; 
had either benefit features or 
collective bargaining relations. All this en 
couraged a philosophy of sudden sweeping 
change, of a millennium to be ushered in by 
the revolutionary general strike. The CGT 
unions, claimed to be antipolitical, 
really only political parties 
They set themselves the most political of 
all objectives: nothing less than remaking 
their whole society. 


less. 


few unions 


which 


were against 


Syndicalism was a casualty of the First 
World War, when the CGT leaders in 1914 
rallied in support of the government in 
fighting the war. Nationalism proved stronger 
than radicalism; patriotic sentiments deeper 
than antimilitarist and internationalist reso- 
By the time the long, bioody war 
, and inter- 
nationalism had reasserted themselves. War 
weariness and the contagion of the Russian 

helped the Communist 
take hold in 


Communist 
subsided in the 


lutions. 


was over, however, radicalism 


Revolution new 


movement 

The strength in unions and 
party 1920's 
stabilization and the weakened position of 
Soviet Russia. It revived only in the Popu- 
lar Front period, under conditions of de- 
pression and the threats of fascism at home 
and abroad. 


France. 


with postwar 


The Popular Front government in 1936 
made the first attempt to introduce collec- 
tive bargaining into the habits of the nation 
and give the unions status in national life. 


The attempt failed, the victim of both employer 
resentment and Communist Party politics in 
the CGT. From its failure, only extremist 
solutions — communism or fascism — could 
gain. After the defeat of France in 1940, 
fascism had its chance and failed. 

Communism almost had its chance after 
the war. Recovering from the losses they 
sustained when they supported the Nazi- 
Soviet Pact, the French Communists be- 
came patriots again when the Nazis invaded 
Russia. They were the only group to behave 
as an organized party in the resistance, and 
they made the most of their resistance 
activity and leadership. At liberation, as the 
CGT unions were revived, the Communists 
had trained people ready to move into key 
positions with energy and sometimes vio- 
lence. Their factory cells and their party 
factions at every echelon of union activity 
gave them an organizational strength their 
rivals could not match. Better led and more 
disciplined, the Communists also had the 
inestimable advantage in a confused period 
of knowing what they wanted—power. 


The Communists’ competitors in the CGT 
divided among themselves and _ ill 
organized. For several years they hesitated 
about making an open fight for control of 
the unions. Moreover, they really believed 
in the autonomy of the The Com- 
munists, proceeding on the Leninist theory 
subordination to party, were un- 


were 


unions. 


of union 
hampered by such scruples. 


Postliberation Disillusionment 


The hopes of the liberation had been 
high—too high, it is now easy to say. Dis- 
illusionment had set in soon, and deeply 
Neither governments nor 
ployers resolved the basic problems of 
inflation, housing shortages and tax inequi- 
ties. 


successive em- 


Despite extensive social security legis- 
lation and nationalization of industry, despite 
a notable recovery of industrial production, 
aided by the Marshall Plan, 
little stake in society or the production 
process. As so often before in history, they 
felt alienated from the national community, 
despairing of improvement of material con 
ditions or social justice. “Perhaps,” 
the Cardinal Archbishop of Toulouse in a 
recent pastoral letter, “the 
has suffered more in the past Sut 


workers felt 


said 
working class 
never 
has it had so sharp a feeling of being the 
victim of injustice.” * 

On this sense of injustice, communism 
has fed. In the politics of protest, the Com- 





1 Le Monde, March 5, 1953. 
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munist Party and the CGT have had the 
advantage over parties and unions com- 
mitted to the democratic process. 


Lack of Effective Bargaining 


There is little genuine and effective col- 
lective bargaining to encourage nonpolitical 
bread-and-butter unionism. Collective bar- 
gaining and even compulsory arbitration 
were suspended at the outbreak of the war. 
The government not only controlled, it 
actually set wages from 1939 throughout the 
war, the occupation and the postwar scar- 
city period. Full collective bargaining was 
again permitted only after a decade of con- 
trols, in 1950. By then the union movement 
was weak and divided, and workers were 
distracted by the CGT’s political gymnastics. 
Employers had recovered their confidence 
after their postliberation fright, and were 
riding the crest of the political wave, which 
had moved right since 1947. They had 
organized the strongest trade associations 
in their history, under the over-all National 
Council of French Employers, the CNPF 
(Conseil National du Patronat Francais). 


Most negotiation has been on a muiti- 
employer and multiunion basis. The area- 
wide employer associations have been gen- 
erally successful in keeping contracts down 
to simple wage agreements.* The unions 
are shut out of the determination of most 
conditions of employment and production. 
It is true that postwar legislation gives a 
place to elected representatives of all work- 
ers at the plant level, and gives unions 
representation in national economic plan- 
ning and publicly owned industries. But 
Communist politicization and employer re- 
sistance have between them nullified most 
of the hopes in these forms of worker rep- 
resentation. Moreover, there is confusion 
between their roles and the functions of 
unions. The reluctance of employers to 
share any authority in the plant with unions 
has been justified in part on the grounds of 


Communist control of the CGT. Never- 
theless one of its results has been to 
strengthen the feeling of hopelessness of 
the non-Communist unions and cause them 
to turn again to government and politics. 


Non-Communist Unions 
and Political Parties 


The CFTC has furnished much of the 
mass base of the Catholic party, the Popular 
Republican Movement (MRP).* A number 
of Catholic trade unionists are important 
secondary leaders in this party of the left- 
center, the party of Bidault and Schuman. 
The FO is close to the Socialist Party, 
which ig actually a mild sort of New Deal 
party, whose leftism is restricted chiefly to 
platform rhetoric. Often even employers 
observe cheerfully, “The Socialist Party 
means no harm.” 

The relations of the Catholic CFTC to 
the Catholic MRP and of FO to the Social- 
ist Party are relations of equality and mu- 
tual respect {or mutual despair). Neither in 
spirit nor in apparatus do these parties try 
to control the unions friendly to them, nor 
could they succeed if they tried. The CFTC 
is also independent of the Church in its 
strictly trade union action; it is the most 
independent of all national Catholic union 
movements. 

The CGC, the organization of the techni- 
cians and supervisory personnel, is politi- 
cally unaffiliated. It is naturally much more 
conservative in outlook than the workers’ 
confederations. The largest of the other 
national trade union centers, the General 
Confederation of Independent Unions, was 
split wide open in 1952 by a row between 
its Gaullist and non-Gaullist elements. 

The majority of workers in private in- 
dustry, however, belong to what the French 
ruefully call “the largest organization of all, 
the ‘union’ of the unorganized.” This 
“gray mass” of the unorganized can fre- 
quently decide labor conflicts. But it is far 





2 Law No. 50-205 of February 11, 1950, Journal 
Official, February 12, 1950, pp. 1688-1693. See 
Joel Colton, ‘“‘The Rejection of Compulsory 
Arbitration in France: The New Law on the 
Settlement of Labor Disputes,’’ Aribtration 
Journal, N. S. Vol. 6, No. 1, 1951, pp. 42-49; 
Adolf Sturmthal, ‘‘Collective Bargaining in 
France,’’ Industrial and Labor Relations Re- 
view, Vol. 4, No. 2, 1951, pp. 236-248; and Val 
R. Lorwin, ‘France,’ in Walter Galenson and 
others, Comparative Labor Movements (New 
York: Prentice-Hail, 1952), especially pp. 377- 
399. A 1946 law had allowed bargaining ori all 
issues except wages—resulting naturally in 
hardly any effective bargaining. 

*For an excellent statement of the employer 
position, by one of its most cogent spokesman, 
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see Pierre Waline, “Le patronat francais et les 


conventions collectives,’’?’ Revue Economique, 
Vol. 2, No. 1, February, 1951, pp. 25-34. 

*To indicate the relative strength of the 
parties discussed here, the following were the 
votes obtained in the last national election, that 
of June, 1951 (the elections of April, 1953, were 
nation-wide municipal elections): Registered 
voters, 24,522,000; Communist Party, 4,934,000; 
Gaullist Party, 4,266,000; Socialist Party, 
2,784,000; Catholic MRP, 2,454,000; various 
Right Parties (Independents, Peasants, etc.), 
2,295,000; Center Parties (Radicals, etc.), 
1,980,000; miscellaneous, 239,000; abstentions, 
4,861,000. Francois Goguel, France Under the 
Fourth Republic (Ithaca; Cornell University 
Press, 1952), p. 90. 
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from any employer’s dream of contented 
workers. The unorganized workers are one 
more element of uncertainty in a heavy and 
troubled industrial relations climate. Many 
of them vote Communist in political elec- 
tions; the majority vote for CGT slates in 
the various shop and other elections of 
workers’ representatives. 


The Prospects 


The non-Communist unions and political 
parties have not captured the imagination 
or the support of most industrial workers. 
The government has failed to give workers 
the feeling that it is really concerned about 
their interests. Workers shrug their shoulders 
with weary cynicism at the repeated declara- 
tions of successive cabinets in favor of tax 
reforms, housing programs and real wage 
increases. The economy seems unable to 
couple stability with high levels of activity. 
When it is not riding the dangerous tide 
of inflation, as during most of the past gen- 
eration, it sinks into stagnation. This it 
did during 1952, under Pinay’s government, 
when prices were held back, but so were 
both current production and needed invest- 
ment for the future. 

Communist unionism stimulates employer 
resistance to bargaining. sut cause and 
effect have gone hand in hand. At the 
same time employer refusal to deal with 
unions and inability to develop mass mar- 
kets and purchasing power have bred radi- 
cal unionism. Employers sometimes sound 
almost satisfied at facing Communist union- 
ism; it offers a good moral sanction for 
the lack of genuine collective bargaining. 

Despite their economic grievances, workers 
have resisted the Communist appeals to 
catastrophe in the 1947 and 1948 strikes and 
repeatedly since. The CGT and commu- 
nism are far weaker than half a dozen years 
ago. For that credit must be divided among 
the other unions, increasing government 
firmness toward the Communists, American 


DOWN WITH 


A reader of a recent opinion is likely 
to balk at the gerundive license en- 
countered in a sentence beginning: “The 
result of this ignoring is .” All will 
be forgiven, however, if the reader con- 
tinues his perusal until reaching the 
following delightful paragraph: 

“Shadow boxing with words, including 
dialectical hair splitting, the tithing of 





5 October 21, 1951, L’Année Politique, 1951 
(Paris, 1952), p. 377. 
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HAIR SPLITTING! 


economic aid, and the errors imposed on 
the Communist Party and the CGT by 
Soviet demands, Yet the essential hold of 
the Communists is not effectively challenged 
by any other group. 

In the long run an idea can be fought 
successfully only by an idea, a fighting faith 
only by another faith. Catholicism and 
Catholic unionism can apparently offer a 
faith to only a small minority in France, 
so deeply is anticlericalism ingrained among 
workers. In Scandinavia, England, the Low 
Countries and Western Germany, the com- 
bination of democratic socialism and trade 
unionism has proved the most effective bar- 
rier to communism in the working 
In France, socialism, while democratic, lacks 
an industrial working-class base. Business 
unionism of the American type hardly ap- 
peals outside of the special conditions of the 
United States and Canada. Basic among 
these conditions are a dynamic capitalism 
and a steadily expanding economy, With 
them have gone a willingness of employers 
to experiment in labor relations and—after 
unions develop—to deal responsibly with 
workers’ organizations. 


class. 


To state these conditions is merely to 
underline their absence in France. It is 
conceivable that, with a period of 
relief from international tensions and rearma- 
ment necessities, might come change in this 
direction through a more vigorous assump- 
tion of their individual collective re- 
sponsibilities by and 
France might then develop its 


some 


and 
workers, employers 
government. 
own type of stronger democratic labor union 
and political organizations. The prospects 
however, for such 
As René Pleven, 
1951 


“France has not 


are hardly cheering, 
conditions or such change. 
middle-of-the-road French Premier in 
and a businessman, said: 
any 
covery, except those which would imply a 


recoiled before sacrifices for its re- 


change. France has been willing to do without, 
but not to change itself.” *° [The End] 


of a mustard seed, to reach a formal, a 
technical result has therefore no proper 


mint, anise and cumin, and the division | 
place, and may not be employed, in con 


struing and applying . [the National 
Labor Relations Act].” The opinion is 
by Chief Judge Hutcheson in NLRB v 
Metallic Building Company, 23 Lapor 
Cases ¥ 67,636 (CA-5, 1953). 





TROUBLED WATERS 


An Industrial Problem: Australia’s 


AN AMERICAN OBSERVER OF LABOR PROBLEMS DOWN UNDER 
TAKES AN ANALYTIC LOOK AT THE WATERFRONT WORKER. 
HIS STUDY CAN HELP US SOLVE SOME OF THE DIFFICULT 
ISSUES THAT PLAGUE OUR SHORELINE LABOR RELATIONS 


“If the king or subject have a publick wharf, unto which all persons that come 
that port must come and unlade or lade their goods as for the purpose, because they 
are the wharfs only licensed by the queen, according to the statute of i. El cap 11. or 
because there is no other wharf in that port, as it may fall out when a port is newly 
erected; in that case there cannot be taken arbitrary and excessive duties for cranage, 
wharfage, pessage, etc. neither can they be inhanced to an immoderate rate, but the 
duties must be reasonable and moderate, though settled by the king’s license or char- 
ter. For now the wharf and crane and other conveniences are affected with a 
publick interest, and they cease to be “juris privati’ only: as if a man set out a 
sheet in new building on his own land, it is no longer bare private interest, but 
is affected with a publick interest.” (Lord Chief Justice Hale quoted in 1 Har- 
greaves Law Tracts 77-78; italics supplied). 


eadad INDUSTRIES have been so fre- 
quently the target of criticism as that 
of stevedoring. In the United States the 
“archaic” practices found on the New York 
waterfront have recently been investigated 
by several bodies, notably the Catherwood 
Joard of Inquiry,’ the New York State 
Crime Commission, and the “Tobey” Sena- 
torial investigation committee. As a result 
there has been an understandable tendency 
to confuse certain alleged evils and to 
assume that one necessarily breeds another. For 
instance bad working conditions such as 
poor or unfair hiring procedures and lack of 
amenities may, but not necessarily will, 
make for industrial inefficiency (high costs), 
and industrial inefficiency may, but not nec- 
essarily will, cause industrial unrest (strikes 
and work stoppages). 

This essay on the organization of the 
Sydney, Australia, stevedoring industry 
attempts to put two of these evils—ineffi- 
ciency and poor working conditions—in per- 
spective, for the Australian government has 
made tremendous efforts to “civilize” its 


waterfronts. The history of these attempts 
shows, if nothing else, how difficult is the 
problem. 

Originally the government felt that there 
was a simple solution to all problems, namely 
a measure to force the employers to humanize 
their relations with their employees. The 
1946 Commission, whose work is 
discussed below, was literally appalled at 
the evidence of employer “callousness” and 
prescribed a detailed cure, described below. 


Foster 


The employers, in contrast, felt that the 
labor picture was bad because of the type 
of personnel whom they had perforce to 
employ. The employers in postwar Australia, 
“suffering” overemployment, were thoroughly 
convinced that with a “respectable” amount 
of unemployment, industrial unrest 
diminish and that that was the sole key 
to future improvement. Thus in contrast 
to the Foster belief that the evil lay in 
working conditions, the employers seemed 
to feel that the evil was essentially the high 
rate of industrial stoppages, made possible, 
even inevitable, by too many jobs. 


would 








1Final Report of the Industrial Commis- 
sioner, State of New York, from Board of In- 
quiry on Longshore Industry Work Stoppage, 
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October-November 1951, Port of New York, 
January 22, 1952. 
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Naturally the union held that the em 
ployers were a rough lot too, and that the 
period of hyperprosperity was the optimum 
time to “hit back.” Hence the union, seeing 
the evil as the legacy of decades of oppres- 
sion, wished to make the employers pay for 
the sins of the past as well as possible 
transgressions in the future. 

Now after ten years of social experiment, 
it is possible to summarize not only the 
history of the various positions taken and 
efforts made, but 
evils as seen by each of the parties, into a 
choate whole. First, working conditions in 
the 1930’s were particularly bad as com- 
pared to other industries in Sydney. There 
was a legitimate basis for a “grudge” on 
the part of the workers. But, this basis 
has generally disappeared with greater gov- 
ernmental intervention. If irritation has 
continued, it is arguable that it has done so 
(Communist) purposes more 


also to synthesize the 


for political 
than any other. 

Second, the employers, in their insist- 
ence that the fault has not been theirs, have 
been unimaginative, both in the distant and 
recent past, in facing the problem of pro- 
duction efficiency. That this surmise has 
validity is born out by repeated observations 
of expert outsiders as well as in the con- 
fidential throughput tonnage figures in 
the possession of the Australian Steve- 
Unfortunately the 


doring Industry Board. 


concepts of modern managerial methods 


are virtually lacking—why this is so relates 
to the peculiar alignment of the employer 
side of the industry. In-any event the evil 
of high costs is largely to be found in this 
area rather than alone in the existence of 
repeated work stoppages. A brief explana- 
tion is given below. 

Third, the pattern of governmental in- 
tervention set in 1946 on the basis of the 
Foster Commission report, has been proved 
inadequate. It is highly probable that a 
new inquiry is now needed. This time the 
major areas of investigation should include 
causes of industrial inefficiency, since the 
prime evil of poor working conditions has 
been largely exorcised. 

And finally, the evil of industrial stop- 
pages, until recently largely a_ political 
question, has been moderated by the appear- 
ance of unemployment: early 1952 
there has been a marked recession in water- 
front employment due to credit and impor- 
tant restrictions.’ With the resultant cut in 
their income, the “wharfies” have developed 
an increased, but by no means perfect, will 


since 


ingness to work without stoppages. 


The Parties in the Picture 


For our sketch 
briefly the parties to the industrial relations 
picture in Sydney, the 
most typical port in Australia. 

The Waterside Workers Federation 
(WWE) has, since its organization in 1902 
by William M. Hughes, been the major 
union in the field; it has a tradition of 
fractiousness which, 1937, has been 
accentuated by its Communist general sec- 
retary, Mr. Jim Healy Yet a cursory 
glance at the situation in other 
speaking countries’ stevedoring industries’ 
plus a knowledge of the historic Australian 
experience * lead to the that 
industrial unrest, which is generally endemic 


purposes, it suthces to 


major and perhaps 


since 


English 


observation 


to wharf laborers, should not be associated 
entirely with the overtones of Healy’s politi- 
cal affiliations.’ This industrial turbulence, 
generally with employ- 
ment and disagreeable physical labor, has 
resulted in the aforementioned historic 
“grudge,” antiemployer in outlook and anti- 
effect. For often, as the 


associated casual 


community in 





2 See The (London) Heonomist, March 7, 1953. 

Cf. Paul F. Brissenden, ‘‘The Great Hawai- 
ian Dock Strike,’"’ 4 Labor Law Journal 231 
(April, 1953), and Jean Trepp McKelvey, Dock 
Labor Disputes in Great Britain, Bulletin No 
23 (Ithaca, N. Y.: New York State School of 
Industrial and Labor Relations, 1953). 

*For a history of this fractiousness and a 
more detailed analysis of working condition 
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changes, see my Judges in Irdustry (Carlton 
Victoria: Melbourne University Press, 1953), 
Ch. 5 

*Some ports in Australia (for example, Mel- 
bourne, etc.), have anti-Healey (anti-Commu- 
nist) local executives, yet they too have regular 
and frequent outbursts of industrial strife as 
well as low rates of production efficiency. 
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The background research on this 
topic was done in Australia in 1949- 
1950 and in 1952 under grants from 
the Social Science Research Council 
and the American Philosophical So- 
ciety. The author wishes to acknowl- 
edge the assistance given him by 
Justices Foster and Kirby of the Arbi- 
tration Court; the Hon. Harold Holt, 
Minister of Labor; and Messrs. J. M. 
Hewitt and T. E. Balmer of the Aus- 
tralian Stevedoring Industry Board. 





record shows, it is possible in a land where 
week-end work is done at penalty rates to 
postpone, through midweek stop-work meet- 
ings, regular jobs to Saturday or Sunday, 
when added income will be realized. Also, 
whenever “wharfies” accumulate a few sav- 
ings, there is the very real possibility to 
pursue at the expense of continued, efficient 
production, “real” or “imagined” grievances 
in the knowledge that the work won't dis- 
appear. ‘Thus, in order to provide for maxi- 
mum strength, union leaders have utilized 
the devices of “restriction of numbers” * and 
“limited output.” More noteworthy, how- 
ever, than this arsenal of union tactics is the 
employers’ “inability” and “fear” to formu- 
ate an incentive system, sufficiently generous 
and attractive to overcome the opposition 
of the union. 

On the employers’ side there is a long 
record of unstable group organization. 
Australian ship operators fall into two main 
categories—those engaged in overseas trade 
and those concerned only with coastal (intra- 
state and interstate) traffic. Each has its 
own particular cost structure. In the main, 
the former (the overseas firms) note only 
a small portion of their total annual ex- 
penses directly associated with Australian 
stevedoring operations. Instead, they find 
that the overwhelming bulk of their costs is 
associated with non-Australian port and sea 
operations. Moreover, the maintenance of 
their ships’ schedules is of paramount im- 
portance, since money is made only when 
cargo is moving towards its destination 


and is not “killing time” in an uneconomic 
floating warehouse. This emphasis on main- 
tenance of shipping schedules is duly noted 
by the Australian agents, who balance the 
cost of maintaining a big ship in port an 
extra day or week against the possible cost 
of granting comparatively small concessions 
to a well-knit union. 


The coastal operators do not share this 
sanguine view regarding increased costs, 
since the share of their annual budget going 
to Australian stevedores is much larger. In 
addition, they cannot pass on increased costs 
as easily, due to the existence of competing 
carriers (rail, road and even air). Thus the 
overseas shippers are usually less ready for 
a “showdown” with the union than their 
interstate confréres, and the two major asso- 
ciations made up of like firms often have 
to labor long to reach an agreeable accord. 


The two major types of operators have 
each formed their own representative or- 
ganizations. Eight coastal shippers, some 
partly in the New Zeaiand trade, have 
formed the Commonwealth Steamship Owners’ 
Association (CSOA); and a second group 
of five coastal shippers have formed the 
Independent Steamship Owners’ Associa- 
tion. These two together will be referred 
to as the Commonwealth companies or 
shippers. About 15 of the 
erators have formed the Oversea Shipping 
Representatives’ Association (OSRA).’ 


Overseas Op- 


In Sydney, there are five major stevedor- 
ing companies which handle the bulk of this 
operation for the shipping companies. Two 
of these stevedoring operations handle pre- 
dominantly overseas work and three handle 
both overseas and coastal work. The largest, 
Darling Island Company Ltd., is registered 
i South Wales with the principal 
owners listed as the Scottish Shares Ltd 
(London), New Zealand Shipping Company 
Ltd. (London) and Burt & Company Ltd. 
(Sydney). On the of directors are 
men the major 
packet lines to the United Kingdom. This 
firm does all of the stevedoring in Sydney 
for these two major (overseas) passenger 


in New 


board 


associated with two of 


lines; in addition it handles a myriad of 
smaller overseas contracts. 





* Numbers of registered waterside workers in 
Sydney during postwar boom. (Source: Aus- 
tralian Stevedoring Industry Board): 

July 1, 1947 5946 

Jan. 1, 1948 

Jul. 1, 1948 

Jan. 1, 1949 

June 30, 1949 

June 30, 1950 

June 30, 1951 
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5617 
6359 
6738 
6802 
6987 
6477 


™The split, which we have illustrated above, 
concerns the differences between the CSOA and 
the OSRA. The guiding spirit of the former 
is the Adelaide Steamship Company. The lead- 
ing firms in the OSRA are reputed to be the 
agents of the Peninsular and Oriental Lines and 
the Orient Steam Navigation Company, both 
predominately engaged in express service be- 
tween Sydney and London. 
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The second largest firm (based on the 
average number of wharf laborers engaged) 
is the Macquarie Stevedoring Company 
Pty. Ltd., with six interstate lines or in- 
terests having equal shares of stock. Jas. 
Patrick Company Pty. Ltd. is the third 
largest stevedoring firm. It also runs some 
ships of its own, but of recent years has 
emerged as the most aggressive of the 
Sydney stevedoring companies. It is at 
present not a member of the stevedoring 
“combine” and therefore does not follow all 
the policies commonly agreed upon by the 
other firms. Dalgety & Company Ltd., an 
organization with varied economic interests, 
is the fourth largest firm. It is London 
registered. And, for completeness’ sake, we 
should also list as the fifth the Union 
Steamship Company of New Zealand Ltd. 
There are several other smaller stevedoring 
companies as well. 


Stevedoring charges in Sydney are listed 
on a port schedule. In brief they provide 
for the payment of labor and managerial 
costs for different types of cargo on a con- 
verted tonnage basis and the payment for 
labor during nonproductive time (time lost 
due to the breakdown of equipment, non- 
appearance of cargoes, and other causes 
not associated with “legitimate” production 
delays). 


It is not unknown for a stevedoring com- 
pany to pay a rebate to a contracting ship- 
ping company. Thus, the latter may receive 
service at less than the listed cost. In addi- 
tion, an obliging stevedoring company may 
list the nonproductive time at somewhat less 
than was actually the case, thereby mini- 
mizing cost to the shipping company. How- 
ever, if it minimizes the nonproductive time, 
it enlarges the time associated with produc- 
tive labor, and in the final computation may 
thereby disparage its own efficiency figures. 
How each company treats these questions 
depends upon several factors; first and fore- 
most is the accuracy of the timekeepers. 
Second, if the stevedoring company is 
owned by the shipper it may be in the 
interest of the shipping company to incur 
higher costs for itself and possibly thereby 
to realize greater profits in the subsidiary 
company. Or alternatively, if the stevedor- 
ing firm actively competes for a shipper’s 
business, it may absorb the overtime and 
appear less efficient, particularly if the latter 
understands that the resultant efficiency 
rates are the product of an obliging attitude, 
rather than accurate statistical records. 
Finally, the cost of organization of the 
labor supply on the dock may be influenced 
by such extraneous factors as the location 
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of major check-in points. For, if the dock 
serves many ships and the employer is 
averse to having labor swarm around before 
the shift begins, time may be lost while 
the men drift from a central assembly point 
to their working stations. On the other 
hand, some docks lend themselves to less 
wastage of time in the initial distribution 
of the labor force, and the productive time 
is therefore greater. 

Ultimately the most important and direct 
single factor in the computation of steve- 
doring costs is association with the close 
supervision of the loading of slings, stack- 
ing or stowage of cargo, in maintaining 
rates of work, and in the insistence that the 
men work all of the allotted time. A casual 
survey of the docks has at times revealed 
men leaving as much as 30 minutes before 
the shift is officially dismissed, men reading 
newspapers when they are supposed to be 
working, and half-filled slings coming from 


hatches at times when there is no reason 


why a full sling load could not be maintained 


From port to port in Australia the tech- 
niques of handling the stevedoring opera- 
tion vary considerably. In Sydney, the 
piers tend to be archaic in design, and often 
somewhat dilapidated in maintenance. The 
fault lies with the state parliamentary act 
setting up the Harbors Board, which his- 
torically has not had control over its re- 
ceipts. The board has also been very slow 
in raising its rates, and therefore, has in a 
way accentuated the economic problem. The 
board does not encourage, in fact it actively 
discourages, long-term leases for the wharves 
and piers, and thus there is little or no 
incentive for individual firms to invest 
large surms in organizing and modernizing 
traffic-flow patterns. 


It should be emphasized that the steve- 
doring problem is one which not only affects 
the whole community, but also one which 
may be caused by large unrelated elements 
in the community. The production rate 
is often directly tied up with the rate of 
truck deliveries to (or from) the piers, 
the amount of available warehouse space 
in contiguous areas, or the hours of work 
generally accepted by transport workers. 
Weather patterns may accentuate 
lesser production problems. However, it 
does not follow that all production problems 
may be fobbed off on to extraneous causes 
or even associated with the particular nice- 
ties of stevedoring-shipping company rela- 
tionships. By and large, it is worth 
repeating, the major variable is the level of 
managerial supervision. 


also 
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The Changing Patterns 
of Governmental Intervention 


Since the early days of World War II, 
the Australian Government has tried to 
supervise the allocation of dock labor and 
working conditions affecting industrial rela- 
tions. An earlier attempt, in 1928* to 
stabilize conditions came to a tragic end 
when the WWF set itself in open conflict 
with the duly constituted court authorities. 
This failure resulted in the development in 
Sydney of four employer-dominated hiring 
halls. The men were worked hard, some- 
times even longer than 24 hours at a stretch, 
and at a running tempo.’ And the “whar- 
fies” gained an undeserved reputation as 
“no hopers,” virtually the ultimate in degra- 
dation in Australian jargon. 


During the war years, the government 
surveyed the labor force, and the toll of 
the depression years was forcefully re- 
vealed in the report of an eminent Mac- 
Quairie Street doctor (Ronald MacQueen) 
who noted, among other things:” 


“T was under the impression, when com- 
mencing this survey, that its main object 
was the detection of malingerers. 


“Having encountered only one of these 
crafty undesirables among the first 130 cases 
I examined, I realized that I was dealing 
with a quite unique collection of genuine 
and serious disabilities. 

“I was forced into a real and surprised 
admiration for a body of men earning a 
more or less arduous living, handicapped 
by gross and serious physical abnormalities. 

“Most of the individuals examined were 
over the age of 40 and under 60. I 
only surmise with the most profound gloom, 
the conditions of those over 60 years of age. 


can 


“My chief impression of these men was 
that all of them were prematurely aged. 
It was rare to find any man who did not 
look at least 10 years older than his stated 
age. Their outward appearance was more 
than confirmed by physical examination. 
The majority of them showed the usual 
stigmate of abnormally early and rapidly 
progressing senility:—High blood pressure, 


thickened and calcified arteries and degener- 
ative disease of the heart muscle. 


“There was little clinical evidence that the 
process had been hastened by alcohol. The 
obesity, characteristic of many enthusiastic 
beer drinkers was however frequently seen. 


“A detailed list of the disabilities dis- 
covered in each case has been given to the 
Committee. Throughout this report I would 
like to emphasize the cautious standard I 
have maintained before labelling a case with 
a specific diagnosis.” 

The conclusion is simply that when the 
government intervened in 1942, it found 
an unstable situation, where considerable 
bitterness had developed.“ Under the press 
of wartime full employment, the “wharfies” 
had found themselves a new bargaining 
strength and were refusing to work the 
regular daytime shifts, preferring to labor 
only when penalty rates were being paid. 
One direct cause of the government’s inter- 
vention was the United States Army, which 
stated categorically that either Australian 
labor would be available at all times, or the 
United States would provide its own service 
personne] to handle cargo. 


Under the impetus of this demand, as 
well as the realization that work standards 
were disintegrating rapidly, the Australian 
Government in 1942 set up the first Steve- 
doring Industry Commission (SIC). Pro- 
ceeding under wartime constitutional powers, 
the SIC provided requisite labor, although 
in so doing it was not always able to main- 
tain what normally would be considered 
satisfactory work standards. Whether the 
commission succeeded or not as a wartime 
measure, it is hard to determine, but when 
the war was won there was support, largely 
from the overseas operators, for continu- 
ation of the principle of this form of inter- 
vention. On the other hand the coastal 
shippers argued most bitterly against the 
perpetuation of this form of control and 
emphasized that it had brought no real 
peace to the waterfront, that it had received 
less than full cooperation from the WWF, 
that it had permitted work standards to 
decline seriously and, in fact, had come to 
act as the sponsor for new records of pro- 
duction inefficiency on the waterfront. 





* The award of Judge Beeby was ignored and 
the employers eventually received permission 
to operate ‘‘open shops."’ See 26 Commonwealth 
Arbitration Reports 867, 1041; 27 C. A. R. 339, 
29 C. A. R. at 133. 

* This situation revealed to me initially by 
an employer who tried the stint himself, is 
occasionally denied. The denials, it seems, are 
not to be taken seriously. 
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% Quoted from the hectographed Commission 
Report made by Foster J., February 22, 1946. 

41 Former Chief Judge Piper of the Common- 
wealth Arbitration Court told this writer (Feb- 
ruary 11, 1950) that his visits to the docks 
in 1942 revealed that the men had felt no 
avenue of expression open to them throughout 
the previous decade. 
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In any case, the Chifley (Labor) Govern- 
ment commissioned on October 19, 1945, 
Alfred William Foster, puisne justice of the 
Arbitration Court to hear evidence, deter- 
mine facts and make recommendations with 
a view towards the future systematic regu- 
lation of the stevedoring industry. Foster, 
a one-time socialist and reputedly an advo- 
cate of state responsibility, submitted his 
report to the Attorney General later in 
February, 1946." The scope of his inquiry 
was formally stated: ™ 


“(1) What provision should be made or 
action taken with the object of ensuring 
that stevedoring operations in Australia are 
carried on efficiently and without delay. 


“ 


(2) Whether industrial matters relating 
to the stevedoring industry should be dealt 
with by the Commonwealth Court of Con 
ciliation and Arbitration or any other Indus- 
trial Authority having jurisdiction to deal 
with any of those matters, or whether they 
or any of them should be dealt with by an 
Authority established to deal solely with 
these matters. 


“(3) Whether it is or is not desirable that 
steps should be taken to terminate, wholly 
or in part, the existing system of employ- 
ment on a casual basis in the Stevedoring 
Industry and to substitute for it a system of 
employment wholly or partly on a time basis.” 


The inquiry was conducted in the form 
of a trial in order to give it a systematic 
character and Mr. J. Healy, the general 
secretary of the WWF, was asked to take 
the role of plaintiff and to present a case 
for the reformation of the industry. The 
other parties were then given an opportunity 
to oppose the basic arguments advanced by 
Healy. Any questions relating to techniques 
of industrial administration, not considered 
either by Healy or the “respondents,” were 
not argued: The question was securely tied 
to the need or the absence of need for 
specific programs of reform. 


The industry, which at that time em- 
ployed about 20,000 men, was subject to 
some seasonal and cyclical fluctuations. It 
had been afflicted with all the characteristic 
troubles of a casual industry, not the least 
of which was a great susceptibility to catch- 
ing the political maladies of almost all other 
industries. But the gist of the Foster Report 
is developed around the effects of economic 
depression upon the stevedores. 


Springs from Knight 


One of the biggest things about the 
United States is the length of its 
coastlines, East, West and South, 
which is fine for the fishing industry. 
Here a picturesque salmon boat 
hauls in the nets. The shot was taken 
at day's end on Puget Sound near 
Anacortes, Washington. That's San 
Juan Island in the distance. 





point that 
does not 


recalling at this 


Constitution 


It is worth 
the Commonwealth 
permit the federal Parliament to pass legis- 
lation directly affecting labor relations: All 
the Parliament can do is to set up an agency 
to handle matters affecting labor relations. 
Also, many of the harbors and ports had 
facilities that were owned by the 
states, and there had been little, if any, 
coordination in the development of these 
facilities. The federal government had left 
this problem to the interested state parlia- 
ments. But because of the peculiar nature 
of the industry plus an internal reform in 
the High Court, Justice Foster seemed to 
envisage a considerable extension of federal 
power and influence. In any case, his Report 
is an excellent embodiment of the type of 
recommendations sought by who be- 
lieves in central administrative control and 
who cannot get that control, for Consti- 
tutional reasons, from the normal legis- 
lative body. His recommendations included 
the following: ™ 


(1) That a permanent Stevedoring In- 
dustry Commission be set up with two 


various 


one 





122 Stevedoring Industry Inquiry, dated Febru- 
ary 22, 1946 (D8768) (reproduced by hectograph 
process). The document is commonly referred 
to as the Foster Report. 
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% Report cited at footnote 12, p 1. 


™ Report cited and 


following. 


at footnote 12, p. 39, 





representatives of the WWF, one repre- 
sentative of the CSOA, one representative 
of the OSRA, and with a chairman who 
was either to be an arbitration court judge 
or a conciliation commissioner. 

(2) That the chairman’s job was to be a 
full time undertaking. 

(3) That the new SIC would have the 
responsibility of making and enforcing 
awards and otherwise administering the 
industry. 

(4) That the SIC would have the power 
to arrange for such amenities as canteens, 
first-aid stations, and the like. 

(5) That the SIC would license all stev- 
dores and, if necessary, set up and imple- 
ment schemes to decasualize the industry. 

(6) That the SIC be given certain dis- 
ciplinary powers and that the WWF be 
given union preference. 

While the government was considering 
permanent legislation to expedite the Foster 
recommendations, the carry-over commis- 
sion, still operating under wartime powers, 
agreed to institute a system of attendance- 
money payments. Each registered laborer 
who presented himseif for daily employ- 
ment and for whom there was no work was 
nevertheless to be paid 12 shillings—the 
fund to back the promise was derived from 
a payroll levy.” After much union oppo- 
sition, the 12-shilling principle was finally 
accepted. It has since been slightly increased, 
but, until the trade recession of 1952, so 
little of this unemployment compensation 
was paid that it had little real significance 
to the average waterside worker.” In ad- 
dition to this concession secured with the 
cooperation of the wartime SIC, the union 
managed to secure government-controlled 
pick-up centers, a three-shift system, abo- 
lition of the bull gang, and the establish- 
ment of “smoke-oh” privileges. 

Early in March, 1947, the government 
gained passage of the Stevedoring Industry 
Commission Act, 1947, which set up a tri- 
partite,” six-man board: * 





A union with 100% membership can 
be a good union—can be the serv- 
ant of the members—if that 100% 
is genuinely voluntary. That same 
union would soon most likely turn 
into a bad union in a few, or maybe 
a lot of respects—would quickly be- 
come the master, rather than the 
servant of the members—if member- 
ship and financial support became 
compulsory.—Statement of General 
Electric Company before the House 
Committee on Education and Labor. 





“(a) to prevent or settle, by conciliation 
or arbitration, industrial disputes extending 
beyond the limits of any one state, in con- 
nection with stevedoring operations; and 


“(b) to regulate industrial matters in 
connection with stevedoring operations, and 
to regulate and control the performance of 
stevedoring operations, insofar as those oper- 
ations relate to trade and commerce with 
other countries and among the States ....” 


The new SIC continued the policies of 
superintending wage payments, of imple- 
menting the principle of paid annual leaves,” 
of handling attendance-money payments and 
of providing hiring centers, first-aid serv- 
ice, canteens and rest rooms. The com- 
mission regulated registration quotas of 
waterside workers at the various ports. If 
either a registered employer or a regis- 
tered “wharfie” failed to comply with the 
commission’s orders, he could lose his au- 
thorized status after a regular hearing where 
the charges and the defense would be thor- 
oughly examined. The commission allowed 
the WWF to discipline its members in lieu 
of doing so itself if the union took action 
quickly.” The union was given the closed 
shop, except that if it could not furnish 
adequate members, the commission could 
register nonmembers.“ The commission 
was authorized to set up tripartite local 
port committees to operate under its general 
supervision. The commission’s decisions could 





* Originally the SIC announced that the pay- 
ment would be 16 shillings, the equivalent of a 
half day’s work, but Prime Minister Chifley 
felt that this association was neither logical 
nor economically wise. 

%In 1949-1950 these payments amounted to 
approximately 1/45 of the wage payments to 
registered waterside workers. First Report of 
the Australian Stevedoring Industry Board, 
(Sydney, 1951), p. 99. 

The chairman was to be an arbitration court 
judge or other official, one representative of 
the commonwealth government, two representa- 
tives of the WWF, one representative each from 
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the overseas and coastal ship owners. Meet- 
ings required as a quorum the chairman and 
two others (not including the commonwealth 
representative). The chairman could break 
tie votes, and his decision in such an event was 
to be that of the comrnission. 

18 Cited act., Sec. 12(1). 

%” At present stevedores, regularly registered, 
receive two full weeks paid vacation each year. 

2» Cited act, Sec. 30(5). 

71 Provision was made for the continued em- 
ployment of one-time splinter factions of the 
union as weil as a rival union tn Melbourne. 
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be interpreted only by a three-judge full 
(arbitration) court, or by the chairman of 
the SIC, if the iatter were a judge on the 
arbitration bench. 

The chairman of the commission, which 
began operations on December 22, 1947, was 
Mr. Justice R. C. Kirby, puisne justice on 
the arbitration court. He chose as his deputy, 
Joseph M. Hewitt, Esq., a young barrister 
formerly associated with the Attorney Gen- 
eral’s Department. And for a year the com- 
mission functioned more or less smoothly: 
It would be inaceurate to say that it man- 
aged to instill much efficiency consciousness 
on anyone but withal few really bitter com- 
plaints were seriously registered until early 


1949.” 


Early in that year the Australian Com- 
munist Party and its trade unionist adher- 
ents adopted the conscious policy of making 
contentious and disloyal statements about 
established Australian legal institutions. 
The party’s general secretary made a gratui- 
tous remark that Australian workers should 
not oppose Soviet troops were the latter 
to enter Australia “in pursuit of an ag- 
gressor.” For expressing these seditous 
sentiments, General Secretary Thomas 
Sharkey eventually spent 18 months in 
prison. And the “wharfies” protested the 
sentence with a short strike. 


In addition Mr. L. J. McPhillips, Assist- 
ant National Secretary of the Ironworkers’ 
Union and a well known Communist Party 
associate, who was at the moment one of 
the union advocates before the arbitration 
court, made a speech on April 7 in Mel- 
bourne where he said among other things: ™ 

“The basic wage in existence’! js 
related to the standards of living. The issue 
will be determined outside the Arbitration 
Court. We do not trust the people in charge 
of the Court to play the game. We want 
an immediate cash increase of not less than 
thirty shillings a week.” For these ex- 
pressed views he was sentenced to 30 days 
in jail for contempt and he appeared no 
more for the Australian Council of Trade 
Unions before the court. The WWF, how- 
ever, called a governmentally unauthorized 
24-hour stoppage to protest his imprisonment. 


not 


Justice Kirby became irritated at the 
leaders of the WWF who while sitting on 
his commission were at the same time coun- 
seling their members to disregard the com- 
mission’s instructions not to stop work. He 
appealed directly to the union membership 
saying: ™ 

“As chairman of the SIC I make a per- 
sonal and urgent appeal to you not to stop 
work Monday as ordered by your federal 
[union] Executive. ... 

“It is distasteful to me to ask trade union- 
ists to disobey their leaders, but your lead- 
ers have given me no choice. 


“Remember some of your leaders sit and 
vote on the Commission; and yet at the 
same time they order you to disobey the 
Commission. .. . 


“I promise I will do everything I can 
to see that you are not victimized. 


“T will do this even if it means asking 
the Government for amending legislation.” 


Although Justice Kirby succeeded in 
getting one half of the regular labor force 
to work on Monday, April 11, he was only 
10 per cent successful in Sydney.” Thus, 
he recommended to the government that 
unless J. Healy and E. Roach, the WWF 
members, undertook to comply in the future 
with the commission’s decisions their ap- 
pointments be terminated.” 


Far from appearing chastened, the two 
WWF men, respectively general secretary 
and assistant general secretary of the union, 
got their federal executive to make a 
rebuttal statement, itself containing the apt 
confusion of political and trade union rea- 
soning of which so many Communists are 
the master: ™ 

“We are of the opinion that Mr. Justice 
Kirby has chosen to make his chairmanship 
of the SIC a condition of the surrendering 
by the Federation of its right to strike and 
its right to elect its own representatives to 
a tribunal set up by the Commonwealth 
Government to meet the special conditions 
in the industry. ... 

“We wish to make it definitely clear be- 
fore Mr. Justice Kirby and others, that the 
WWF will at all costs retain its right to 





2 The deterioration of prewar ‘‘standards’’ 
was noted in Australian Transport Association, 
Report on Oversea Transport Conditions as 
Affecting Australian Export Trade. (Sydney: 
Australian Overseas Transport Association, 
1947), and answered in Australian Stevedoring 
Industry Commission, Comment on the Austra- 
lian Oversea Transport Conditions as Affecting 
Australian Export Trade. (Sydney, 1947.) 


Australia’s Longshoremen 


2% Amalgamated Engineering Union Journal 
(Sydney, May, 1949). 

*%See my ‘Fifty Years of Wage Regulation 
4 Labor Law Journal 25 (Janu- 


in Australia,’’ 
ary, 1953). 
%*% Sydney Morning Herald, April 10, 1949. 
% Sydney Morning Herald, April 12, 1949. 
21 Sydney Morning Herald, April 22, 1949. 
2% Sydney Morning Herald, April 23, 1949. 
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The labor union attorney's practice 
differs considerably from the aver- 
age lawyer's office organization. 
Approximately 40 percent of labor 
lawyers are partners or members of 
a law firm, while only 25 percent of 
all lawyers in the country are en- 
gaged in a firm or partnership law 
practice.—Robert M. Segal, Indus- 
trial and Labor Relations Review. 





strike and its right to be represented on 
any body by officers democratically elected 
by its members. 


“It is important to point out that whilst 
Mr. Justice Kirby criticizes strike action on 
the part of the waterside workers he him- 
self has not hesitated to stop work and 
prevent the Commission from functioning 
while he endeavors to enforce his point of 
view on members of the Federation. 


“So far as the Federation is concerned, 
if Mr. Justice Kirby cannot agree with the 
Federation’s right to strike and its right to 
elect its own representatives then we point 
out that the Commission functioned as well, 
if not better than it does today, before he 
became Chairman, and we feel sure that it 
can effectively function in the future. 


“This federal Executive (of the Federal 
Council), therefore, recommends to the 
Federal Council and branches that we call 
for the resignation of Mr. Justice Kirby 
forthwith to allow another chairman being 
appointed to the Commission.” 


There followed a period of lull while the 
government and Justice Kirby waited to see 
whether the union would reject its federal 
executive. Their hopes were not fulfilled 
and Healy and Roach were dismissed from 
their SIC posts by the commonwealth 
government on May 19.” 


The government then drew up a new act 
for the administration of the stevedoring 
industry, which was eventually passed on 


June 28, 1949. This Stevedoring Industry 
Act, 1949, removed the administrative func- 
tion of the old SIC from the office of the 
presiding arbitration judge and placed it in 
a new agency, the Australian Stevedoring 
Industry Board (ASIB). The chairman of 
the ASIB, with his two “public” associates, 
were responsible to the Minister of Fuel 


and Shipping. The functions of the ASIB 
were spelled out in detail:” 


“(a) to regulate and control the perform- 
ance of stevedoring operations, insofar as 
those operations are performed in the course 
of trade and commerce with other countries 
or among the States or are performed in a 
Territory of the Commonwealth; 


“(b) to develop, or (subject to the ap- 
proval of the Treasurer) to make advances 
to port authorities for the development of 
port facilities used in connection with steve- 
doring operations, including the introduc- 
tion, modification, replacement and operation 
of machinery, plant and equipment; 
sufficient 
oper- 


“(c) to provide at each port 
waterside workers for stevedoring 
ations; 

“(d) to ensure that the labor of water- 
side workers is used to the best advantage; 


“(e) to pay attendance money to water- 
side workers; 


“(f) to establish and administer employ- 
ment bureaux for waterside workers; 


“(g) to provide first-aid equipment, medi- 
cal attendance, ambulance facilities, rest 
rooms, sanitary and. washing facilities, can- 
teens, cafeteria, dining and other 
amenities for waterside workers; 


rooms 


“(h) to train, or arrange for the training 
of, persons in stevedoring operations; and 


“(i) to publish information relating to the 
stevedoring industry.” 


The ASIB was given broad discretionary 
powers over the discipline and a special divi- 
sion of the arbitration court with its own 
presiding judge was established to arbitrate 
all of those stevedoring industry disputes 
which did not affect questions of law, the 
basic wage, annual leave or the length of the 
workweek. 


Justice Kirby took the assignment as pre- 
siding judge of the stevedoring industry 
division of the arbitration court, a function 
which he alone performed until late in 1952, 
when the chief judge took over two particu- 
larly vexing cases from him. J. M. Hewitt, 
became the chairman of ASIB, and had as 
his associate members Mr. D. M. Vautin, (a 
Treasury official) and Mr. R. C. Reed (a 
master stevedore™ with an unusually in- 
timate knowledge of the industrial process). 


Since the establishment of the board, it 
has published two excellent detailed, criti- 





*® Sydney Morning Herald, May 20, 1949. 
% Cited act, Sec. 13. 
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Company Pty., Ltd., noted above as the whole- 
some maverick in the Sydney industry. 
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cal analyses: the first,” containing much 
historical material, discusses at length cer- 
tain of the employer iniquities, and the sec- 
ond,” in reviewing the operations of i951, 
discourses on the irresponsibility of the 
WWE. In both, considerable evidence of 
malignant inefficiency is adduced. 


It is pertinent to note that the board 
has not enjoyed the enthusiastic support 
either of the union or the employers, which 
may merely indicate that it has been the 
pawn of neither. The employers in particular, 
encouraged the government in 1951-1952 
to sponsor a study of the general situation 
by an English expert, Mr. Henry Basten.” 
The board’s reports, likewise, furnish a 
comprehensive discussion of the whole 
problem of industrial inefficiency, unrest and 
unimaginativeness. However, the most 
apropos brief review of tke details of this 
three-headed malaise, to this writer’s knowl- 
edge, is to be found in a beautifully de- 
veloped paper read by Chairman Hewitt to 
the New South Wales branch of the Aus- 
tralasian Economic Society on March 24, 
1953." 


The Fundamental Questions 


Basten™ and the employers, generally, 
are convinced that the notorious inefficiency 
of the industry is primarily due to the tran- 
sient relationship between the individual 
“wharfie”’ and his nominal employer, the 
stevedoring company. The employers are 
prone to agree that the ASIB sponsors per- 
mits, if it dces not sponsor inefficiency, and 
that, if given direct control of the hiring 
system, they might be able to “straighten 
out the situation” in short order. Basten’s 
suggestion is that each firm should have its 
own regular gangs, but that the various 
shipping companies should agree to pool 
their business “so that when one stevedor- 
ing company has more ships than it can 
conveniently work, the extra ships may be 
allocated to another with less ships than it 


can work.” This suggestion seems, on the 
surface at least, unwieldly.™ Basten also 
notes that the industry suffers from remote 
control: ® 


“The stevedoring companies are seldom 
free to apply, unimpeded, their experience 
and their technical knowledge of the indus- 
try. Although they are often nominally in- 
dependent companies, they are frequently 
owned, as to a substantial part of their as- 
sets, by shipowners and ships’ agents. This, 
in itself would matter little if the ships’ 
agents looked on their interest in the steve- 
doring companies simply as a financial in- 
terest and left the day-to-day management 
of their affairs to the companies themselves. 


“ 


In practice, however, this is not always 
the case. One of the most important func- 
tions of the master stevedore is to decide, 
in the light of his technical knowledge, what 
numbers of men he should employ for any 
given task. The real decision is lifted out 
of his hands in all capital ports, except 
Adelaide.” 

This, we hold, is only one of the really 
serious problems; the other being a lack of 
internal (effective) competition, or, in other 
words, a lack of business agressiveness on 
the part of management. 


This aggressiveness may take the form 


of price competition or the search for better 
and more convenient forms of service. In- 
variably relative cost reductions should be 


involved. To blame the union, it would 
seem, for the mounting cost of stevedoring 
services is not enough: It is not the func- 
tion of the union to watch operating costs, 
nor is it the union’s responsibility to recom- 
mend wage-saving programs like palletizing 
operations, the use of endless conveyor belts 
and the selection, training and continued 
supervision of foremen. In short, these are 
the normal functions of management, and 
normally should be the fundamental con 
cern of all levels from the front office to, 
and particularly including, the job foremen. 





2 Commonwealth of Australia, First Report of 
the Australian Stevedoring Industry Board 
(Sydney, 1951). 

3% Second Report of the ASIB (Sydney, 1952). 

* Henry Basten, Report on the Turn-Round 
of Ships in Australian Ports (Adelaide, January 
5, 1952). This report criticized both the em- 
ployers and the board’s industrial arrange- 
ments. The suggestions offered do not seem, 
however, uniformly practical. They are dis- 
cussed, in part, below. 

*‘*The Waterfront Today.’’ Mimeographed 
copies were distributed by the ASIB (Hosking 
House, Hosking Piace, Sydney, N. S. W., Aus- 
tralia). 
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% Basten, Report, pp. 12, 15 and 17 
* Report cited at footnote 36, p. 20 


%It is hard to imagine one firm willingly 
giving business to another; in fact such an 
idea is the antithesis of a system of private 
capitalism to which this industry, at least, has 
been nominally committed. A system of pooling 
gangs, where one employer could ‘‘borrow’’ the 
‘‘spare’’ gangs of one of his competitors, might 
be workable but would require conscientious 
supervisory foremen. In any event, this latter 
plan would not strengthen the bargaining front 
of the employers, since no union man would 
ever work as a strike breaker against his 
own union. 

* Report cited at footnote 36, p. 15. 





In Sydney, this view is rarely to be found 
expressed in practice. 


Remoteness of control is a blight which 
often afflicts an industry where there pur- 
ports to be a major social distinction be- 
tween the employer and his employees. In 
this industry one finds that the man who 
makes the decision, more frequently than 
not, has neither worked physically on the 
waterfront, nor has he a personal acquain- 
tanceship with all of his supervisory per- 
sonnel, Thus, he is in the peculiar position 
of knowing little about the mechanics of 
minute-to-minute operations, and of know- 
ing less well than he should the men who 
advise him and carry out his policies. In 
turn, the latter supervisors, including the 
lowest echelon of foremen, surrounded with 
less than an atmosphere of appreciation, 
pecuniary or otherwise, do not bend every 
effort to cut costs; rather they strive in the 
short run either to “prevent trouble,” which 
in many instances may actually cause costs 
to rise or to postpone decisions unneces- 
sarily. In Sydney, there is only one firm 
where the master stevedore, having the 
requisite stevedoring experience and hour- 
to-hour direct contact with operations, sits 
on his own board of directors. Thus, in 
only one major company does the charge 
of remote control fall flat. 


In Adelaide, South Australia, where the 
various master stevedores have their own 
port labor allocation committee, there is a 
basis for somewhat greater efficiency in the 
allocation of labor. But there too the lack 
of local authority, particularly true of ship- 
pers’ agents, constitutes a block to indus- 
trial improvement. The Auditor-General of 
South Australia notes: “ 


“There were certain specific matters 
which emerged in the course of the.inquiry 
which are deserving of mention, as they un- 
doubtedly reflect the poor standard of in- 
dustrial relationships in the industry. One 
matter relates to correspondence between 
the parties concerned, i, e., employer and 
employee. The correspondence brought 
under notice, in some instances originating 
from the employer and in others from the 
employees, remained unanswered by both 
parties for months at a time. It did appear 
that a request made by the employers was 
used as a means of opening up a counter 
request by the Federation, consequently 
negotiations were not pressed, and the mat- 
ters referred to have therefore remained un- 


resolved over far too long a period. The 
main issues have been side-tracked and 
neither party seems anxious and willing to 
take the initiative to bring them to a satis- 
factory conclusion. Another matter, a 
major factor, tending to de elop and main- 
tain unsatisfactory relationships, is the or- 
ganization of the shipping companies’ repre- 
sentatives who deal directly with the Fed- 
eration representatives in Port Adelaide, are 
under a great disability in that they possess 
practically no authority to submit to, or 
deal with matters submitted by, that body. 
Those matters have to be referred to higher 
levels in other States and thus involve long 
delays in receiving any instructions in re- 
gard thereto, and those delays tend to cre- 
ate dissatisfaction. It is appreciated that 
some matters relating to working conditions 
in the industry are of more than local con- 
cern, but there are others which are of such a 
nature, that they could be settled in the Port.” 


These cost-reducing decisions may often 
involve short-run increased expenditures 
which most master stevedores now appear 
hesitant to make. For instance, it is a 
general custom on the Australian water- 
front to pay the award (official minimum) 
rates and no more. This policy which had 
legal sanction only during the war, when 
wages were “pegged,” no longer represents 
any governmental policy, yet it is one to 
which individual employers generally ap- 
pear to adhere. Master stevedores, there- 
fore, do not offer the men full wages up to 
that given hour when they estimate the job 
could be completed, and then let them work 
at their own speed. Yet, if such a policy 
could be adopted, the men would have in- 
centive to finish the work quickly, for they 
would receive’ “full” pay whether they 
worked “late” or not. Similarly there is no 
reason why bonuses could not be paid to 
gangs which work quickly or which exceed 
standards of performance normally ex- 
pected. In either case renewed emphasis 
would be placed, via the pay envelope, on 
greater productivity. However, if the 
master stevedore does not have full control, 
the “extra” expenditure of cash generally 
involves him in a dispute with his own com- 
pany board, members of which are usually 
overwhelmed with the dangers of economic 
anarchy and with the arguments of the other 
competing firms. 

In short then, the present situation where 
the men directly in charge of production 
are required to follow cautious policies de- 





“Ww. P. Bishop, Report on the Slow Turn 
Round of Ships at Port Adelaide (Adelaide: 
Government Printer, 1951), p. 30. 
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veloped by executives, remote from the 
actual scene of operations and which are 
aimed at the prevention of instability in the 
industry generally, is not calculated to util- 
ize fully the aggressive imaginative energies 
of all supervisory personnel. Nor does it 
in the long run serve the interests of the 
industry, a part of which must face outside 
competitors like the railways, or the country. 
A good foreman, it can be held, must be 
something more than a policy messenger 
boy: He must have the incentive to pursue 
courses of action economically beneficial to 
his employer. 


Thus, it is argued that the present funda- 
mental issues have deep economic roots, 
and that the surface manifestations of in- 
dustrial unrest and inefficiency, should now 
be treated only as secondary symptoms. In 
the terms of contemporary professional par- 
lance, it appears that the Sydney stevedor- 
ing industry needs the visit of a good cost 
accountant or industrial engineer even more 
than it needs the services of a “human re- 
lations” expert and/or psychologist. One 
should not minimize the positive roles that 
can be placed by the latter, but it is highly 
probable that their aid can only be appre- 
ciated when the more fundamental ques- 
tions involving economically aggressive and 
imaginative management have been, at least 
partially, answered. 


Some Reflections 


In this essay we have tried to summarize 
the different views, with some of the ad- 
duced evidence, regarding the longshore 
problem in Australia, Fundamentally, the 
key to the present situation lies in under- 
standing the depressive effect of poor man- 
agerial organization. To Americans it is 
suggested that the same key may be the 
one needed to open the way to better con- 
ditions on the crime-ridden waterfront of 
New York. 

Thus far there is little obvious evidence 
of graft, corruption and crime on the Syd- 
ney waterfront. Perhaps much of the credit 
for this relatively orderly state should be 
given to the government boards and officials 
who abolished the iniquitous, poverty- and 
conspiracy-producing bull gang system, 
where the gang foreman hires anew his own 
labor force for each day’s job. The hiring 


hall distributes work equitably, and the need 
to “pay off” for a job is abolished, just 
as ultimately regular incomes (through fair 
division of work) should lessen the ten- 
dency to steal. 


Unfortunately we know too little about 
the Weltanschauung of progressive manage- 
ment to be able consciously to encourage 
the employers to rededicate themselves to 
production efficiency. In Honolulu, to this 
writer’s knowledge, there are two relatively 
efficient stevedoring companies, of which 
one in particular has evolved detailed qual- 
ity-control and cost-analysis systems. Ideally, 
this knowledge should be shared, and the 
less efficient ports should take the initiative 
in seeking out avenues of cooperation. Yet, 
the inertia of management is strong, and, as 
time passes, more and more business is lost 
to competing types of carriers. Our sug- 
gestion is that the easiest way to acquire 
managerial skill is to consult those that 
have it. Perhaps, then, the secret of the 
progressive business enterprise would ulti- 
mately be revealed. 


In a port like Sydney, where conditions 
deteriorated to a dismal level, it is hard to 
see how a responsible, civic-minded gov- 
ernment could pursue the negative policy 
of laissez-faire. A quick look at the current 
New York waterfront situation 
similar need for action. The course of such 
action involves first an investigatory body, 
then a proposal for reform and finally an 
operative arrangement which will follow 
through on the recommendations, It is our 
view that in Australia the original inquiry, 
recommendations and ultimate legislation 
are practical models for others to consider. 
We hold that time has shown that the Fost- 
er inquiry did not go far enough. It should 
now be succeeded by a Royal commission, 
consisting of men well acquainted with the 
industry, which would examine thoroughly 
and publicly the causes of high costs on the 
waterfront. To Americans, still in the pro- 
cess of their first thorough analysis of the 
New York City waterfront in 30 years,” the 
positive and as yet negative effects of the 
Australian experience can and should have 
real meaning. If, however, it does not, it 
is merely another indication of the intel- 
lectual and managerial parochialism unfor- 
tunately only too prevalent in the industry. 


[The End] 


reveals a 





41 Charles B. Barnes prepared a monograph 
for the United States Commission on Industrial 
Relations in 1914 on dock employment in New 
York City. It was published by the Mayor's 
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Committee on Unemployment: Report on Dock 
Employment in New York City and Recom- 
mendations for Its Regularization (New York, 
October, 1916). 
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Employer Speechmaking 


THE “EQUAL OPPORTUNITY"’ DOCTRINE EVOLVED BY THE NLRB 
AND THE COURTS PRESENTS A DIFFICULT PROBLEM TO THOSE 
EMPLOYERS WHO WISH TO TAKE FULL ADVANTAGE OF ‘‘FREE 
SPEECH"’ WHILE AVOIDING UNFAIR LABOR PRACTICE CHARGES 


hy RECENT WEEKS, a variety of man- 
agement, labor and government spokes- 
men, as well as Capitol Hill legislators 
intent upon revision or modification of na- 
tional labor policies, have contributed to 
the long smoldering controversy surround- 
ing the placing of limitations on noncoer- 
cive employer speech.’ 

It is a controversy better understood after 
an examination of the development of the 
“free speech” doctrine under the Wagner 
Act and then under Taft-Hartley. Sections 
8 (a) (1) and 8 (a) (2) of the Taft-Hartley 
Act prohibit employer interference with 
restraint, coercion or domination of em- 
ployees in the exercise of their rights of 
self-organization, and provide that such con- 
duct shall constitute an unfair labor prac- 
tice? Then Section 9 of the act grants to 
the National Labor Relations Board the 
authority to hold elections for the deter- 
mination of collective bargaining represen- 
tatives.” Under this section, the Board has 
assumed the power to determine whether an 
election has been fairly conducted or whether 
its results should be set aside. 


Until the passage of Taft-Hartley, it was 
under these sections that Board policy de- 
veloped with regard to limitations and re- 
strictions on employer speech.‘ 


The conflicting interests involved were 
thrown into focus in NLRB v. Federbush 
Company,’ which held employer speechmaking 
to be an exercise of the right of free speech 
under the First Amendment and, to that 
extent, privileged.’ But, said the court, such 
speech also has “a force independent of 
persuasion,” deriving from the employer- 
employee relationship; consequently, the 
words of the employer may interfere with 
the right of self-organization of his employees. 


In balancing these two interests, the 
Board and the courts denied protection to 
speech which was, on its face, coercive.’ 
Then, in NLRB v. Virginia Electric and 
Power Company, the Supreme Court articu- 
lated the “totality of conduct” doctrine, 
viewing the employer’s words against the 
background of his whole course of conduct 
to determine whether there had been coer- 
cion within the meaning of the act.* Absent 





1Among those who have made their views 
known at hearings before the Senate Labor 
Committee, are ‘Senator Robert A. Taft; George 
W. Armstrong, Jr., representative of the NAM; 
Arthur Goldberg, General Counsel of the CIO; 
Robert N. Denham, former General Counsel of 
the NLRB; Paul M. Herzog, Chairman of the 
NLRB; and George J. Bott, General Counse! of 
the NLRB. 

2Labor Management Relations Act (Taft- 
Hartley Act); 61 Stat. 136 (1947), 29 USC Sec. 
141 and following; National Labor Relations 
Act (‘‘Wagner Act’’), 49 Stat. 452 (1935), 29 
USC Sec. 151, and following (1946). Secs. 8 (a) 
(1) and 8 (a) (2) of the Taft-Hartley represent 
no change from the relevant portions of Secs. 
8 (1) and 8 (2) of the Wagner Act. 
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*49 Stat. 453 (1935), 29 USC Sec. 159 (1946), 
as amended; 61 Stat. 143, 29 USC Sec. i59 
(1946). 

*Sec. 8 (c) of the Taft-Hartley Act provides: 
“The expressing of any views, arguments, or 
opinion, or the dissemination thereof, whether 
in written, printed, graphic, or visual form, 
shall not constitute or be evidence of an unfair 
labor practice under any of the provisions of 
this Act, if such expression contains no threat 
of reprisal, or force or promise of benefit.’’ 
61 Stat. 142 (1947), 29 USC Sec. 158 (c). 

*4 LABOR CASES { 60,604, 121 F. 
(CCA-2, 1941). 

® United States Constitution, First Amendment. 

™ See footnote 9. 

*5 LABOR CASES { 51,124, 314 U. S. 469 (1941). 
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such coercive or restraining character, the 
speech is privileged, although the employer 
may have shown hostility to the union and 
voiced a position contrary to the union on 
the merits of a labor dispute.’ 

The much debated “captive audience” 
doctrine was first promulgated in 1946, 
when the Board found that an employer 
had assembled its workers at its plant dur 
ing working hours, just prior to a repre 
sentation election, and compelled them to 
listen to addresses by management.” The 
3oard held this conduct to constitute an 
unfair labor practice. (The company also 
had a shop rule forbidding union solicita- 
tion on company premises by the employees 
during nonworking time, but the company 
enforced the rule only as to the CIO. A 
rival organization and the company both 
distributed literature during working hours. 
Both the rule itself and its discriminatory 
application were there held to be 
labor practices.) 


unfair 


The Board found that in compelling the 
attendance of its employees, the company 
had exercised a superior economic power 
which, of itself and independently of the 
content of the speech or the totality of con 
duct doctrine, violated the Wagner Act’s 
guarantee to the employees of the right to 
organize without interference by the em- 
ployer. 

On appeal, the Second Circuit affirmed 
the Board’s order but in dictum which, at 
least in principle, restricted its breadth, 
said: 

“An employer has an interest in present- 
ing his views on labor relations to his em- 
ployees. We should hesitate to hold that 
he may not do this on company time and 
pay, provided a similar opportunity to address 
them were accorded representatives of the 
Union.” ™ (Italics supplied.) 

As it developed, these emphasized words 
were to have peculiar significance. 

The Second Circuit handed down the 
Clark Brothers decision on July 29, 1947 
Meanwhile, on June 23, 1947, the Eightieth 
Congress, dissatisfied with the Clark Broth- 
ers rule, as enunciated by the Board, en 
acted Section 8 (c) of the Taft-Hartley Act, 
providing that the expression of views or 
opinions would not constitute or be evidence 
of an unfair labor practice, so long as the 
expression contains no threat of reprisal, 
or force or promise of benefit.” The Taft- 
Hartley Act became effective on August 22, 
1947." The dates are given here because 
they, too, at a later time, were to assume 
importance. 

When, in the spring of 1948, the Board 
decided Babcock & Wilcox Company,™ it 
deemed itself obligated to reverse its trial 
examiner, who had ruled that compelling 
the attendance of employees at an em 
ployers’ speech had resulted in coercion in 





® NLRB v. American Tube Bending Company, 
6 LABOR CASES { 61,525, 134 F. (2d) 993 (CCA-2, 
1943). 

%” Clark Brothers 
802 (1946). 

11NLRB v. Clark Brothers Company, 
13 LABOR CASES { 63,939, 163 F. (2d) 373, 376 
(CCA-2, 1947). Nine months earlier the Eighth 
Circuit, faced with the same question, had held 
without qualification, that a speech before a 
‘‘captive audience’’ was not per se an unfair 
labor practice. (NLRB wv. Montgomery Ward 
é Company, 11 LABOR CASES { 63,406, 157 F. 
(2d) 486 (1947).) 

12 See footnote 4. The report of the Senate 
Committee on Labor and Public Welfare, 80th 
Cong., 1st Sess., Rept. No. 105, is as follews 

“Section 8 (c): Another amendment to this 
section would insure both to employers and 
labor organizations full freedom to express their 
views to employees on labor matters, so long 


Company, Inc., 70 NLRB 


Inc., 


Employer Speechmaking 


as they refrain from threats of violence, intima- 
tion of economic reprisal, or offers of benefit. 
. The Board has placed a limited construc- 


tion upon .. . [Supreme Court decisions hold- 
ing that the Constitution guarantees free speech] 

. by holding such speeches by employers to 
be coercive ... if the speech was made in the 
plant on working time (Clark Bros., 70 NLRB 
60). The committee believes these decisions to 
be too restrictive... ."’ 

% On October 27, 1947, the Board disposed of 
Merry Brothers Brick and Tile Company, 75 
NLRB 136, in which the employees had been 
required to attend a meeting to listen to an 
employer speech, but in which there was ‘‘no 
evidence that a similar opportunity to address 
the employees was not available to the Union.’’ 
The Board held that in accordance with the 
Second Circuit's opinion in Clark Brothers, no 
coercion could be found. 

77 NLRB 577. 
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violation of the act. The Board based its 
reversal on Section 8 (c) and its legislative 
history, which the Board said, “make it 
clear that the doctrine of the Clark Bros. 
case no longer exists as a basis for finding 
unfair labor practices in circumstances such 
as this record discloses.” * 


In the Babcock & Wilcox case, however, 
there is nothing to indicate that the union re- 
quested an opportunity to reply to manage- 
ment’s talk. Therefore, from this discussion, 
one could not tell whether, in the Board’s 
opinion, Section 8 (c) established that all 
forms of noncoercive employer speechmaking 
were to be privileged, or whether such speech- 
making on company time and property was 
to be privileged only if the union had an 
opportunity to reply. 


But this question appeared to be put to 
rest in S & S Corrugated Paper Machinery 
Company, Inc.“ Here, the Board refused to 
find that employer speechmaking to a “captive 
audience” was an unfair labor practice even 
though the company denied the union request 
for a like opportunity to address the employees. 
Significantly, this employer had no rule 
against solicitation, and, therefore, the union 
had full opportunity to bring its message to 
the workers." This it did by means of leaf- 
lets, meetings immediately outside the plant 
where loudspeakers were used, meetings at 
the union hall and discussion among the em- 
ployees on company premises during non- 
working time. As a consequence, the denial 
of the union’s request for the use of the 
plant for a meeting did not foreclose the 
union from bringing its case to the employees. 


Many who thought, on the basis of the 
S & S decision, that the “compulsory 
audience” doctrine had been laid to rest 
were at least mildly startled to find it giv- 
ing every appearance of life in Bonwit 
Teller, Inc The department store had a 
no-soliciation rule which it enforced in 
accordance with NLRB policy on retail 
establishments.” Six days before a run-off 
election was to be held, an employees’ 


meeting was called by management to be 
held in a selling area one-half hour before 
closing time. The trial examiner did not 
make a finding that the employees were 
compelled to attend.” The Board did find, 
however, that the company had refused a 
union request to reply to its speech. The 
union lost the election and petitioned the 
NLRB to set the election aside on the 
ground that an unfair labor practice had 
been committed. 


In its decision, the Board disclosed what 
it considered to be the two fundamental 
considerations in arriving at its decision: 
the discriminatory application of the no- 
solicitation rule, and—‘“‘an even more funda- 
mental consideration”—the failure of the 
company to grant the union’s request to 
reply to its speech. The Board held that 
the employer had interfered with its em- 
ployees’ right to self-organization and issued 
an order that the department store cease 
its unfair labor practices. In addition, the 
Board ordered that the election be set aside. 


In support of its result, the Board cited 
the Secend Circuit’s decision in the Clark 
Brothers case, emphasizing the “similar op- 
portunity” language.” 


Where did this leave the S & S Corrugated 
decision? A fine reading of the cases might 
have provided a basis for reconciling the 
Board’s result in the two cases—S & S and 
Bonwit Teller: In S & § there was no rule 
against solicitation. In the Bonwit Teller 
decision, as in the Clark Brothers case which 
the Board felt was controlling, solicitation 
by the union was prohibited, with a conse- 
quent cutting off to the union of avenues 
of communication with the employees. 
Concededly, however, in Bonwit Teller the 
Board’s finding of an independent unfair 
labor practice because of the store’s denial 
of the union’s request to address the em- 
ployees was couched in the broadest terms, 
with no qualification in terms of the exist- 
ence of a no-solicitation rule. The Board 





% Case cited at footnote 14, p. 578. 

3¢ 89 NLRB 1363 (1950). 

17 While the NLRB decision does not mention 
this, the regional director's report establishes 
that this was a fact before the Board. 

1896 NLRB 608 (1951). 

% General NLRB policy permits solicitation 
of union membership on company property 
during nonworking hours. For example, see 
Carthage Fabrics Corporation, 101 NLRB No. 
122 (1952). Prohibiting union and other solicita- 
tion on company premises during working hours 
is a valid limitation on union activity, if the 
rule is not applied discriminatorily. See Macon 
Textiles, Inc., 80 NLRB 1525 (1948). 
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In the case of retail stores, however, the 
presence of customers on selling floors is likely 
to cause a serious disruption of business if 
union activity is permitted in selling areas. 
Accordingly, solicitation in these places, even 
when employees are off duty, is limited. (Mar- 
shall Field & Company v. NLRB, 200 F. (2d) 
375 (CA-7, 1953).) 

From this, the Second Circuit on review 
assumed ‘‘that employees were urged to go to 
the meeting, although they were free to leave 
the store if they wished to do so."" Bonwit 
Teller, Inc. v. NLRB, 21 LABOR CASES { 67,025, 
197 F. (2d) 640, 643 (CA-2, 1952). 

21 See footnote 11. 


July, 1953 @ Labor Law Journal 








The American system of free enter- 
prise has increased the number of 
jobs faster than our population has 
grown. In 1850 less than 320 out 
of 1,000 persons were employed, as 
compared with today’s 420.—fore- 
man Facts, quoted in Management 
Review. 





stated, moreover: “To the extent that our 
decision herein may be deemed to in- 
consistent with the Board’s decision in S & S 
Corrugated Paper Machinery Co., Inc... . 
that decision is hereby overruled, but Bab- 
cock & Wilcox is adhered to.” ™ 


be 


Bonwit Teller appealed the Board's deci- 
sion to the Second Circuit. While the ap- 
peal was pending, however, the Board was 
presented with the situation in Biltmore 
Manufacturing Company™ where the em- 
ployer assembled its employees on company 
time two hours before the opening of the 
polis, to listen to an antiunion address, but 
one which contained no threat. To this 
extent, said the Board, the speech was 
privileged under Section 8 (c). The em- 
ployer, however, refused the union an op- 
portunity to reply to its speech, and this, 
said the Board, constituted interference by 
management with a free election. Accord- 
ingly, a new election was ordered, From 
the fact that this employer had no rule 
against solicitation, it may be inferred that 
channels of communication with the em- 
ployees, other than formal speeches to an 
assembled audience on company time and 
property, were available to the union.” 


In Bonwit Teller, the Board had said that 
the union’s request must be granted “where 
the circumstances are such that only by 
granting such request will the employees 


have a reasonable opportunity to hear both 
sides.” * What was a reasonable opportu- 
nity the Board did not say. Presumably 
however, the refusal of a union’s request to 
reply would be only one of a number of 
factors which would determine whether such 
reasonable opportunity existed.” 


But Biltmore went beyond this. The 
Board no longer cared whether there were 
other avenues by which the union could 
communicate with the employees. Nor 
could there be any thought that the S & S 
Corrougated rule survived, permitting the 
employer noncoercive speechmaking in the 
absence of a no-solicitation rule. 


It is true that one tenuous distinction 
existed between Biltmore and Bonwit Teller 
—a procedural distinction, with Bonwit Teller 
presenting employer speech an unfair 
labor practice, and Biltmore presenting it as 
grounds for setting aside an election under 
Section 9 (c).” But there was evident no 
substantive consequence arising out of the 
bifurcated development of policy in this 
area. In the Biltmore decision, the Board 
relied on its reasoning in Bonwit Teller, 
and, at least at the time, the standards in 


as 


the two types of proceedings appeared to 
coincide.” 


One piece of the picture still was missing 
however. It still remained for the Second 
Circuit to make known its decision on the 
Bomvit appeal the 
Bonwit Teller.” 

The 
serted that in formulating the equal. oppor 
tunity rule, it was relying on the Second 
Circuit’s opinion in Clark Brothers. Now 
the Second Circuit itself to pass 
what was left of the Clark Brothers rule, in 
the light of the enactment of Section 8 (c). 
Speaking the court, 


from Board order in 


Board, in the Bonwit decision, as- 


was on 


lor Judge Augustus 





22 Case cited at footnote 18, p. 614, n. 12. 

23 97 NLRB 905 (1951). 

*‘*The principal circumstances which the 
Board held gave rise to Bonwit Teller’s obliga- 
tion to grant such request [for a similar oppor- 
tunity to address the employees] is not present 
here because the Union's right to solicit was 
not circumscribed by a no-soliciation rule.’’ 
Dissent of Member Reynolds, in case cited at 
footnote 23, p. 908. 

2s Case cited at footnote 18, p. 612. 

26 See footnote 37 and 38. 

27 Thus, in General Shoe Corporation, 77 NLRB 
124 (1948), the Board set aside a represeritation 
election, although it refused to declare that an 
unfair labor practice had been committed. The 
Board observed: ‘‘Conduct that creates an 
atmosphere that renders improbably a free 
choice will sometimes warrant invalidating an 
election, even though the conduct may not con- 
stitute an unfair labor practice.’' See ‘Free 


Employer Speechmaking 


Speech and Free Choice in Representation Elec- 
tions,’’ 58 Yale Law Journal 165 (1948). 

*% A significant practical consequence of the 
procedural distinction involves the right to 
judicial review. Where an unfair labor practice 
is found, a cease and desist order will issue 
Since this is a final order, it is reviewable under 
Sec. 10 (f) of the act. An order setting aside 
an election, however, is an intermediate order 
and not reviewable. (Bonwit Teller v. NLRB, 
cited at footnote 20, p. 642, n. 1.) 

Presumably, judicial review could be obtained 
if, upon certification of the union, the employer 
should refuse to bargain. This refusal would 
be an unfair labor practice, a cease and desist 
order would issue, and from this final order an 
appeal could be taken. 

* Case cited at footnote 20, cert. den. March 
9, 1953. Biltmore was decided by the Board on 
December 29, 1951. The Second Circuit handed 
down the Bonwit decision on June 17, 1952. 
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Substantial controversy has been 
provoked as to whether teachers’ 
strikes, where legal, have helped or 
harmed their cause. On the one 
hand, it has been argued that they 
serve to call attention to the 
economic situation of those in the 
profession and to the adverse effects 
of lagging economic standards on 
the caliber and efficiency of the 
teaching force. On the other hand, 
it has been argued that such strikes 
alienate public opinion. 
—WMonthly Labor Review 





Hand had this to say: “The violation here 
was the discriminatory application of the 
no-solicitation rule. If Bonwit Teller were 
to abandon that rule, we do not think it 
would then be required to accord the union 
a similar opportunity to address the em- 
ployees each time [the president of 
the company] made an anti-union speech. 
Nothing in the Act nor in reason compels 
such ‘an eye for an eye, a tooth for a tooth’ 
result so long as the avenues of communica 
tion are kept open to both sides.” ™ 


The Board soon indicated, in Metropolt- 
tan Auto Parts Incorporated,” that it did not 
feel itself bound by the Second Circuit's 


Bonwit Teller opinion; that it intended in- 
stead, to stand by its ruling in Biltmore. 

In the Metropolitan case, two Boston com- 
panies were charged by the International 
Association of Machinists with having in- 
terfered with a union election by making 
pre-election speeches and refusing to the 
union the use of company time and property 
to address the employees. The Board found 
that one of the companies had a no-solici- 
tation rule, but that the other did not. In 
its decision, the Board stated: “We be- 
lieve that this refusal, without more, pre- 
vents the employees from hearing both sides 
of the story under circumstances which rea- 
sonably approximate equality. It follows 
that in these circumstances a refusal alone 
constituted interference with the employees’ 
freedom of choice regardless of the exist- 
ence of other media of communication be- 
tween the union and the employees.” (italics 
supplied.)” 

3oard policy then has run the gamut 
from the pre-Taft-Hartley “captive audi- 
ence” doctrine which in its pure 
served as a basis for a finding of employer 
interference to a rejection of the doctrine 
in S & S Corrugated predicated on Section 
finally, 


form 


8 (c) and its legislative history and, 
to a formulation of the “equal opportunity” 
policy to apply whether or not a no-solici- 
tation rule is in existence.” 





*® Case cited at footnote 20, p. 646. 

* 102 NLRB, No. 171 (1953). 

32 Metropolitan, cited at footnote 31, was the 
first unfair labor practice case, involving the 
question here under discussion, to reach the 
Board following Bonwit. The Board’s decision 
in Metropolitan eliminated any remaining doubt 
that the standards in unfair labor practice and 
representation cases presently coincide. 

But see the separate opinion fh Metropolitan 
of Chairman Herzog, wherein he opposes the 
extension to unfair labor practice cases of the 
“equal opportunity” rule, the breadth of which 
he had already questioned in representation 
cases, and observes: ‘‘. . . that which was not 
unlawful may nevertheless have been unfair.”’ 

In his testimony before the Senate Committee 
on Labor and Public Welfare on April 28, 1953, 
Mr. Botts, NLRB General Counsel, indicated 
that in his opinion it was unwise policy to have 
two different standards in the two types of 
cases. NLRB Press Release, ‘‘Statement of 
General Counsel George J. Botts,’’ April 28, 
1953, p. 33. 

On the other hand, Mr. Herzog on the same 
day reiterated his view that a double standard 
should apply; and further that since Section 
8(c) applies only to unfair labor practice pro- 
ceedings, such a double standard has in fact 
been dictated by Congress. NLRB Press Re- 
lease, ‘‘Statement of Chairman Paul M. Herzog."’ 
April 28, 1953, p. 35, and following. 
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Apparently taking their cue from Mr. Herzog, 
Republican members of the Senate Labor Com- 
mittee have endorsed a proposed amendment to 
Section 8(c) extending the application of that 
section to representation cases. Women’s Wear 
Daily, May 22, 1953, p. 2. 

The position appears to be inconsistent that 
an expression of opinion, while legally non- 
coercive, may nevertheless give rise to an 
atmosphere illegally influencing Board elections. 
Article cited at footnote 27, p. 174, n. 27. Cf. 
Elkour!, ‘‘Employer Free Speech,’’ 4 Labor 
Law Journal 78, 83 (February, 1953). 

*% The Board has held that the union must 
make a “clear and unmistakable request for 
an opportunity to reply to an anti-union speech 
of the Employer so as to warrant the applica- 
tion of the principle enunciated in the Bonwit 
Teller case.'’ (Silver Knit Hosiery Mills, 99 
NLRB, No. 65 (1952). But if the timing is 
such as to effectively foreclose the union from 
requesting an opportunity to reply, then the 
election will be set aside without such request 
having been made. Hilis Brothers Company, 
100 NLRB, No. 141 (1952). 

The ‘‘eaual opportunity’’ rule is not neces- 
sarily the same in a plant already organized, 
where the employer may be under no obliga- 
tion to grant an equal opportunity to the 
union for speaking on company property time. 
(Anchor Rome Mills, 86 NLRB 1120 (1949); this 
case does not appear to have been overruled by 
Bonwit Teller.) 
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Springs from Knight 


A commercial fisherman's livelihood 
depends on the stoutness of his nets. 
They must be kept in constant repair; 
the struggles of the catch and the 
buffeting of the sea take their toll. 
Net mending is a familiar sight at 
colorful Salmon Bay Wharf, Seattle. 





Several observations may be made: 

The Board claims that regardless of 
whether or not a no-solicitation policy ob- 
tains, the “equal opportunity” rule is not 
barred by Section 8 (c). 

The Board its stand on the 
that when Section 8 (c) was enacted, only 
the Board’s decision in Clark Brothers was 
before Congress; the Circuit Court’s deci- 
sion had not yet been handed down.” 


bases fact 


Congress, however, in passing Section 8 
(c) criticized the Clark Brothers decision as 


too restrictive.” Nowhere is there an in- 
dication of a legislative intent that speech 
otherwise privileged under Section 8 (c), 
may nevertheless be denied such privilege 
on the basis of the “equal opportunity” 
doctrine now developed by the Board.™ 


A good case may be made for the propo 
sition that the NLRB has actually extended 
its Clark Brothers decision beyond its pre 
Taft-Hartley bounds. As has been shown, 
there was in the Clark Brothers plant a pro 
hibition against solicitation which effec 
tively barred the union from any access to 
the employees on company time and prop 
erty. Reading the Second Circuit’s opin 
ion, then, in the light of the precise fact 
situation there under review, it is arguable 
that its application should be confined to 
the no-solicitation The 
ever, has seen fit to apply the “equal oppor 
tunity” doctrine without considering whethe1 
or not there is a no-solicitation rule in effect 


case. 3oard, how 


Implicit in present Board policy is the 
issumption that no other campaign medium 
is as effective as speechmaking on company 
property during company time. On its face, 
this is an assumption which raises certain 
doubts. It appears to ignore the wide varia 
tions in the organization and operation of 
enterprises from industry to industry and 
plant to plant,” as well as the variety of 
campaign media which may be available to 
the union.” 


Because of these variations, it seems clear 
that each case will be different. The Board, 
however, by adopting the “mechanistic” ap- 
proach of Biltmore and Metropolitan requires 
an employer to subsidize aspects of the 
union’s campaign, compelling in all cases an 
equal opportunity for union speechmaking on 
company and property.” This the 
employer must do though other and more 


time 


effective media are available to the union. 
The possibility presents itself that if the 


equal opportunity rule remains, then a 





%* See footnote 22. 

35 See footnote 12. 

% Dissent of Judge Swan in case cited at foot- 
note 20, p. 646; separate opinion of Chairman 
Herzog in case cited at footnote 21. 

%™ Many of the factors contributing to these 
variations are listed in ‘“‘Union Right of Reply 
to Employer On-the-Job Speeches,’’ 61 Yale 
Law Journal 1066, 1076, n. 40 (1952). These 
include the number of employees, location of 
plant, size of plant, amount of nonworking time 
spent in the plant and the like. Cf. NLRB v. 
Stowe Spinning Company, 16 LABOR CASES 
{ 64,991, 336 U. S. 226, 230 (1949): ‘‘We cannot 
equate a company dominated North Carolina 
mill town with the vast metropolitan centers 
where a number of halls are available within 
easy reach of prospective union members.” 


Employer Speechmaking 


* These include printed matter, sound trucks, 


personal solicitation both in and outside the 
plant, and union meetings 

® This approach is revealed in National Screu 
Manufacturing Company, 101 NLRB, No. 218 
(1952), where a few hours prior to the election, 
the union brought a sound truck up to an out- 
side lunch area while a substantial number of 
employees were there assembled, and a union 
representative delivered a speech. Later that 
day the employer addressed a noncompulsory 
meeting which lasted about ten minutes. The 
employer refused the union's request to reply, 
and the Board set aside the election The 
Board has since held that under this rule, the 
union need not be granted the ‘‘last word'’ so 
long as the plant is made available as a forum 
(Snively Groves, Inc., 102 NLRB, No. 162 (1953).) 
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union may be called upon to give equal op- 
portunity to an employer to meet the 
union’s argument. Thus, a union may be 
required to make available to an employer 
space in the union newspaper or time at 
a union meeting, in order to give the em- 
ployer an opportunity to reply to union 
campaigning. Logically, would it not follow 
from present Board policy that the union’s 
failure to grant an employer such an opportu- 
nity to reply should then be grounds for 
setting aside a representation election? 


Yet, it is true that without affording to 
the union the opportunity in some fashion 
to present its case to the workers on com- 
pany property a heavy burden may be 
placed on the union organizer; for the plant 
is the one place where all of the potential 
members are certain to be reached. Where 
there is no company rule against solicitation, 
however, the union is assured of an op- 
portunity to reach all of the workers on 
company premises, either by leaflets or by 
the extremely effective medium of personal 
conversation during nonworking time. 


The task of making policy in this area 
of labor relations is a difficult one because 
of the conflicting interests involved. There 
is, to be sure, the employer's right of free 
speech, as well as his right to the use of his 
own property. There is also labor’s right 
to organize without interference. The “equal 
opportunity” rule, applied even in the 
absence of a company prohibition against 
solicitation, rigidly impinges upon one set 
of these interests without any assurance 


that it is necessary for the protection of 
the other. 


Speechmaking on company time and 
premises by an employer who has a no- 
solicitation rule and who refuses an equal 
opportunity to the union for such speech- 
making will mean that there are available 
to the union no channels in the plant by 
which to communicate with the employees. 
Accordingly, this conduct by the employer 
should justify the setting aside of an elec- 
tion or be an unfair labor practice. 


In the absence of a no-solicitation rule, 
an employer should be privileged to ad- 
dress his employees without affording the 
union an equal opportunity to reply pro- 
vided there are other effective channels of 
communication open to the union. Whether 
or not such channels are available would 
in each instance be a fact question. 


As is apparent from an examination of the 
development of the present Board policy, 
this principle is not novel. Actually, it is 
a reaffirmation of the doctrine enunciated 
by the Board in the S & S Corrugated case 
and it is in accord with the opinion ex- 
pressed by the Second Circuit in Bonwit 
Teller. This doctrie, it is submitted, is 
more flexible and mre readily adapted to 
the everyday practicalities of representation 
elections. Moreover, it affords a _ nicer 
balance of the interests involved than does 
the rigid rule now followed by the Board, 
requiring in all cases that an employer 
grant use of company time and premises 
for reply speeches by a union. [The End] 


FUN IN THE WORKER’S PARADISE 


When a Russian worker left his fac- 
tory at the end of the day pushing a 
wheelbarrow full cf straw, a guard halted 
him and carefully examined the straw, 
but found nothing. Each day the per- 
formance was repeated, and each day the 
guard found nothing, no matter how care- 
fully he searched. 

After a month of this, the guard said 
to the worker: “Look, I’m about to be 
sent to the Urals; so you can talk freely 
tome. I give you my word I won’t tell. 
But I’m curious—what are you stealing?” 

“I’m stealing wheelbarrows!” the worker 
confessed, 





A visitor, ushered into the director’s 
office of a model factory in the USSR, 
was impressed by an imposing produc 
tion chart on the wall. “Oh, yes,” said 
the director. “During the first year we 
produced only 5,000; the second 
50,000, the third year 500,000. 
we'll probably manufacture a million.” 


year 
This year 


“A million?” gasped the visitor. 
million what?” 

“These,” said the director, handing 
a neatly printed card which read: 


Order.” 


him 
“Out of 


—Pennsylvanta Labor and Industry Review 
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Profit-Sharing Plans 


Under the Federal Income Tax Law 


By ISIDORE GOODMAN 





Roe federal government has a direct 
interest in profit-sharing plans. Sub- 
stantial tax advantages are accorded to 
taxpayers who are participants in a plan 
which is qualified under the applicable pro- 
visions of the Internal Revenue Code. An 
employees’ trust forming part of a plan 
which meets the requirements of Section 
165 (a) of the Code is exempt from income 
tax. The trustee pays no tax on the earn- 
ings and gains realized on investments of 
the trust funds. Neither is he required to 
file a tax return with respect to the trust 
income.’ He is required, however, to file 
with the Commissioner of Internal Revenue 
certain annual information by way of proof 
of exemption.” The employer who makes 
contributions to an exempt employees’ profit 
sharing trust is allowed deductions therefor 
from his income reportable for tax purposes 
within limits specified in Section 23 (p) (1) 
(C) of the Code. The employee-participant 
is granted a deferred tax treatment as to his 
share in the fund even though his rights 
thereto are nonforfeitable. Furthermore, if 
upon distribution the amount distributable 
is paid in one taxable year on account of 
the employee’s severance of employment, 
the long-term capital gain treatment applies 
as provided for under section 165 (b) of 
the Code. The same long-term capital gain 
treatment is also extended to a beneficiary 
of an employee who dies during the course 
of his employment. Consequently, the 
government is very much concerned about 
compliance with the applicable provisions 
of the Code on the part of those who avail 
themselves of the tax advantages provided 
thereunder. 


Mr. Goodman is technical advisor of 
the Bureau of Internal Revenue's Pen- 
sion Trust Branch. He delivered this 
address before a group of tax prac- 
titioners at Cornell University in May. 
The opinions expressed in the article 
are the author's and not necessarily 
those of the Internal Revenue Bureau. 





There are probably as many definitions 
of a profit-sharing plan as there are drafts- 
men who specialize in the preparation of 
plans. Each has his own ideas on the 
subject and his individual features that he 
wants to put into effect. Certain features 
are incorporated to attain a desirable result 
which is most beneficial to all concerned. 
Others are mere selling devices which are 
pushed without too much regard as to what 
may be accomplished ultimately. If every- 
thing denominated “profit sharing” were 
held to be within the statutory concept and 
permitted to qualify under Section 165 (a), 
arrangements would be included that cover the 
gamut from welfare benefits for employees, 
through unemployment compensation funds, 
to permanent annual contribution programs 
based on definite predetermined formulae 
for determining the profits to be shared and 
for distributing the funds accumulated un- 
der the plan. Such a wide range may not 
necessarily be had but the fact remains 
that the advantageous special tax treatment 
hereinabove referred to applies only to pen- 
sion, profit-sharing and stock bonus plans. 
Consequently, it becomes necessary to know 





1G. C. M. 6060, VIII-1 CB 108, under the 
Revenue Act of 1928, and I. T. 2996, XV-2 CB 
166, under the Revenue Act of 1934; similar 
under present provisions. 


Profit-Sharing Plans 


2 Regs. 111, Sec. 29.165-1(c). 





what these plans are. Further, different 
limitations apply to deductions for contri- 
butions under pension and profit-sharing or 
stock bonus plans.’ Distinctions among the 
various types are therefore also important. 
For the purposes hereof it may suffice to 
refer to the definitions of pension and stock 
bonus plans established for tax purposes‘ 
and to elaborate somewhat upon the profit- 
sharing definitions. 

The historic definition of a profit-sharing 
plan, designed by the International Co- 
operative Congress at a meeting in Paris 
in 1889, is: 

“An agreement freely entered into by 
which the employees receive a share, fixed 
in advance, of the profits.” ° 


The Encyclopaedia Britannica 
profit-sharing as follows: ° 


defines 


“Profit-Sharing, the term applied to an 
arrangement under which an employer, in 
accordance with an agreement freely en- 
tered into, hands over to his workpeople 
as supplementary remuneration a_ share, 
fixed in advance, of the profits of the con- 
cern in which they are engaged. This defi- 
nition, it should be observed, excludes many 
forms of profit-distribution and bonus pay- 
ment to workpeople. The condition ‘fixed 
in advance,’ for example, rules out of profit- 
sharing proper those cases in which an 
employer makes to his employees, at his 
absolute discretion, a present out of his 
profits, even though the payment is made 
regularly year after year; for such presents 
are gratuities lacking the elements of pre- 
agreement and rightful title. Again, the 
supplement distributed must be dependent 
on profits. Systems of payment by results, 
such as piecework, individual premium 
bonus, collective or fellowship bonus, and 
the like, are not profit-sharing.” 


It is worthy of note that the concept of 
a predetermined share, that is, the share of 
the profits going to the employees be fixed 
in advance, is dominant in these definitions. 
The definition adopted for tax purposes con- 
tains this feature.’ It is set forth in Section 
29.165-1 (a) of Regulations 111 as follows: 


“A profit-sharing plan is a plan 
established and maintained by an employer 
to provide for the participation in his profits, 
by his employees or their beneficiaries, based 





on a definite predetermined formula for 
determining the profits to be shared and 
a definite predetermined formula for dis- 
tributing the funds accumulated under the 
plan after a fixed number of years, the 
attainment of a stated age, or upon the prior 
occurrence of some event such as illness, 
disability, retirement, death, or severance of 
employment.” 


While profits are not determinable in 
advance, the above definition requires that 
whatever the profits are, a specified share 
thereof be set aside for the benefit of em- 
ployees. In this sense, a profit-sharing plan 
is an incentive plan—employees who help 
earn the profits share in those profits. Of 
course, certain factors, such as a reallocation 
of credits because of forfeitures, may result 
in a distribution to some employees of 
profits which have been earned through the 
efforts of others. Unlike a pension plan, the 
profit-sharing element is controlling. Con- 
tributions, however, need not necessarily be 
made out of current profits; accumulated 
profits may be used for such purpose. 


Exemption of an employees’ trust form 
ing part of a stock bonus or profit-sharing 
plan had first been provided for under Sec- 
tion 219 (f) of the Revenue Act of 1921. It 
was not, however, until 1944 that the Bureau 
of Internal Revenue announced its position 
with respect to a profit-sharing definition.* 
For the most part, it was not necessary to 
have an official tax definition prior thereto. 
The number of plans were few and, although 
plans had been established by some large 
companies, the over-all effect on the tax 
revenue was small. Further, no special limi- 
tations were applicable to deductions for 
contributions under such plans. Prior to the 
changes effected by the Revenue Act of 
1942, profit-sharing plans were not subject 
to the conditions and limitations of Section 
23 (p) of the Code.’ Also, pension plans 
were not included in the special tax treat- 
ment until they were brought under Section 
219 (f) of the Revenue Act of 1926. De 
ductions for contributions under such plans 
were allowable as ordinary and necessary 
business expenses without further limitation 
until the Revenue Act of 1928 brought with 
it Section 23 (q) which limited deductions 
for contributions to a pension trust which 
were in excess of the contributions during 





* Code Sec. 23(p)(1)(A) as to pension plans 
and sec. 23(p)(1)(C) as to profit-sharing and 
stock bonus plans. 

* Regs. 111, Sec. 29.165-1(a), second paragraph. 

5 Report of subcommittee, Committee on 
Finance, United States Senate, pursuant to 
S. Res. 215 (75th Cong.), Rept. No. 610, p. 53. 
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a taxable year to cover the pension liability 
accruing during such year. The iatter were 
still deductible as ordinary and necessary 
business expenses but the excess, usually 
contributed to fund the past service lia- 
bility, had to be apportioned and deducted 
in equal parts over a period of ten consecu- 
tive years. Nontrusteed annuity plans were 
not subject to this ten-year limitation.” The 
few trusteed pension plans providing past 
service credits did not warrant special defi- 
nition. It was not until the Internal Reve- 
nue Code was amended by the Revenue 
Act of 1942 that limitations on deductions 
became applicable to all types, that is, trus- 
teed pension plans with or without past 
service credits, nontrusteed annuity plans, 
and stock bonus and profit-sharing plans. 
Further, as heretofore pointed out, the limi- 
tations differed as between pension and an- 
nuity plans, on the one hand, and stock bonus 
and profit-sharing plans on the other.” 


Definite Contribution Formula 


Not only were changes made with respect 
to deductions but the Revenue Act of 1942 
also effected substantial changes in those 
provisions of the Code which relate to the 
qualification of employees’ trusts and an- 
nuity plans and introduced a new element in 
the tax structure, the necessity for consid- 
eration as to whether a plan benefited em- 
ployees in general, with respect to coverage 
and contributions and benefits, or discrim- 
inated in favor of employees who are officers, 
shareholders, supervisors or highly compen- 
sated. Paragraph (3) of Section 165(a) of 
the Internal Revenue Code, as added by 
Section 162(a) of the Revenue Act of 1942, 
provides for alternative methods of meeting 
the coverage requirements of such section. 
Under one method, 70 per cent or more of 
all employees, after excluding certain short- 
term employees, must benefit by the plan, or, 
if at least 70 per cent are eligible to benefit 
under the plan then 80 per cent or more of such 
eligible employees must actually be covered 
for benefits. Under the alternative method, 
it is sufficient that the plan benefits “such 
employees as qualify under a classification 
set up by the employer and found by the 
Commissioner not to be discriminatory in 
favor of employees who are officers, share- 
holders, persons whose principal duties consist 
in supervising the work of other employees, 
or highly compensated employees.” (Sec- 
tion 165 (a) (3) (B) of the Code.) There 
are some plans which meet the 70 and 80 


per cent requirements under the first alter- 
native but since a large portion of employees 
must be covered, most plans are submitted 
for qualification under the second alterna- 
tive. It then becomes incumbent upon the 
Commissioner to determine whether the 
prohibited discrimination exists. 

Similarly, under paragraph (4) of Section 
165 (a), the requirements thereof will be 
met “if the contributions or benefits pro- 
vided under the plan do not discriminate in 
favor of employees who are officers, share- 
holders, persons whose principal duties consist 
in supervising the work of other employees, 
or highly compensated employees.” It should 
be noted that the terms “contributions” and 
“benefits” are used disjunctively; either the 
contributions or the benefits must not dis- 
criminate. It is not required that both the 
contributions and the benefits do not dis- 
criminate. In a qualified Section 165 (a) 
pension plan it is the benefits which must 
not discriminate. If the plan provides for a 
benefit on retirement of 40 per cent of 
average compensation, or 1 per cent of com- 
pensation for each year of service, the bene- 
fits of all eligible employees are proportionately 
identical in relation to compensation, or 
compensation and years of service, as the 
case may be. Consequently, there is no dis- 
crimination in benefits. There may, how- 
ever, be discrimination in contributions. For 
example, it requires a far larger contribution 
to fund the benefits for a person near re- 
tirement age than for a younger person. 
More periodic contributions will be made 
for the younger person since there is a 
greater interval of time over which contribu- 
tions can be made before he reaches retire- 
ment. The proportionate benefits nevertheless 
will be the same, that is 40 per cent of 
average compensation of each, or 1 per cent 
times, for example 35 for 35 years of serv- 
ice, regardless of when the participant enters 
the plan. 

The regulations, in defining a pension plan 
(Section 29.165-1(a) of Regulations 111) 
denominates it as “a plan established and 
maintained by an employer primarily to pro- 
vide systematically for the payment of de- 
finitely determinable benefits to his employees 
over a period of years, usually for life.” The 
essential feature is that benefits are definitely 
determinable. 

The situation is different in a profit-shar 
ing plan. Since future profits cannot be ac 
curately forecast benefits cannot be definitely 
determinable. They vary with the extent 
and frequency of the profits. It is little con- 





#7, T. 2910, XIV-2 CB 152. 
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Southern Pacific Railroad 


Fishing at sea may be just an occu- 
pation to those engaged in it, but to 
inlanders it is romantic and adven- 
turous. San Francisco's Fisherman's 
Wharf is one of the world’s top 
tourist attractions. This trim fleet 
brings tasty delicacies from the 
depths of the Pacific for the broilers 
and frying pans of America. 





solation to an employee with four years of 
service, in a company having a plan which 
requires at least five years for participation, 
to tell him that he will be treated like all 
other participants in the fifth year if little 
or nothing is contributed in the year when 
he fulfills the service requirement whereas 
even as much as 100 per cent of the profits 
can conceivably be contributed and allocated 
to employees who have met the five-year 
service requirement, a not unlikely situation 
in a closely held corporation with the alter- 
native being a currently taxable distribution. 
A contribution equal to all or a large portion 
of the profits may be deducted in full if not 
in excess of 15 per cent of compensation; if 
in excess, the excess may be carried forward 
to subsequent years and be deducted within 
such limitation, in the order of time. A 
large contribution may be made when the 
highly compensated employees are eligible 
but the rank-and-file employees are ex- 





cluded from participation under the years- 
of-service requirement. Later, when the 
lower-paid employees complete the years- 
of-service requirement and become eligible, 
a negligible contribution may be made with 
the result that the highly compensated em- 
ployee who was eligible in the first year 
will share in the profit-sharing contribution 
to a far greater extent than the lower-paid 
employee. The procedure may be repeated 
whenever the opportunity presents itself. 
This situation may be especially pronounced 
in a profit-sharing plan under which individ- 
ual credits are weighted for years of serv- 
ice.” To preclude such discrimination, I. T. 
3661 was promulgated.” This requires defi- 
nite contribution and allocation formulae. 
“A formula for determining the profits to 
be shared is definite, for example, if it 
provides for a contribution equal to (a) a 
specified percentage of the annual profits, 
(b) a specified percentage of the annual 
profits in excess of the sum of dividend 
commitments plus a fixed amount with an 
over-all limitation, or (c) a specified per- 
centage of the annual profits not to exceed 
a specified percentage of the salaries of the 
participants or their contributions, if any, 
to the fund.”™“ Contributions between a 
minimum fixed percentage of profits and 
a maximum of 15 per cent of the compen- 
sation of the employees covered under the 
plan are not under a definite formula.” 
Profits, however, may be adjusted by stated 
or determinable reserves for the purpose of 
applying the contribution formula.” 

The purpose of the definite-formula pro- 
vision is to require the same proportionate 
contributions for all employees regardless of 
when they enter the plan. The employees, 
of course, are subject to the variations 
stemming from the fortunes of business but 
the employer contributes the same percent- 
age of profits, that is, 10 per cent, when the 
highly compensated employees enter the 
plan and 10 per cent when the rank-and-file 
employees become participants. Similarly, 
the allocation of an employer’s contribution 
must not discriminate in favor of the highly 
compensated group. An allocation equal to 
20 per cent of compensation of executive 
employees and but 10 per cent of the lower- 
paid employees is discriminatory within the 
statutory prohibition.” 

A secondary purpose of the definite-con- 
tribution formula requirement was to cut 





“27. T. 3685, 1944 CB 324, illustrating a non- 
discriminatory allocation, and I. T. 3686, 1944 
CB 326, depicting a discriminatory result. 

13 See footnote 7. 
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down tax avoidance to the extent that an 
employer would be precluded from making 
a proportionately larger contribution in a 
high tax year and a much lesser contribu- 
tion when tax rates are lower. This, how- 
ever, was brushed aside by the Tax Court 
in the E. R. Wagner Manufacturing Company 
case ™ as follows: “The Commissioner, on 
the other hand, argues that the reduction 
in the percentage of profits was prompted 
solely by the termination of the excess 
profits tax. There is nothing in the Code 
which would prevent the petitioner from 
changing the formula to reduce the per- 
centage of profits and there was nothing in 
the regulation during the taxable years which 
prevented that change.” 


The Bureau does not reconsider plans 
for qualification each year and a ruling 
once issued generally continues into the 
future unless there is a change in the plan 
or law. In the absence of misrepresentation 
of a material fact or failure to divulge a 
material fact, adverse postreview action 


merely requires a prospective change.” 


The prohibited discrimination may not 
exist in the year under consideration for a 
ruling but, without a definite formula, may 
arise in subsequent years under circum- 
stances heretofore pointed out. An auto- 
matic device, the definite formula does away 
with the necessity of re-examining plans 
each year. The handful of Section 165 (a) 
plans rose in 1944 to over 5,000, of which 
approximately 25 per cent were profit- 
sharing, when the definite-formula rule was 
first promulgated. As of February 28, 1953, 
the number of rulings issued as to the 
qualification of pension, annuity, profit-shar- 
ing and stock bonus plans rose to 20,596. 
This number includes 1,345 plans which 
had been terminated. Of the balance of 
19,251, approximately 30 per cent, or well 
over 5,000, are profit-sharing plans, each of 
which contains a definite formula. 


New cases are coming in at a far greater 
pace than ever before. During December of 
1952, rulings had been issued on 372 new 
plans of all types. In January of 1953, 415 
additional rulings had been issued and 464 
more in February. Applying the same 
proportion of 30 per cent of the total, 375 
qualified during the three-month period as 


profit-sharing plans and contained definite 
formulae. 

There have been a handful of cases in 
which the definite formula caused some con- 
troversy. In the Lincoln Electric Company 
case,” the Tax Court cited Section 29.165-1 
(a) of Regulations 111, relative to the defi- 
nite-formula requirement, and stated (page 
607) “So far as we can see, the above regula- 
tion is reasonable and a fair interpretation of 
the expression ‘profit-sharing plan’.” The 
decision for the Commissioner, however, was 
reversed on appeal,” with the holding that 
the purpose of the Code to prevent 
crimination in favor of officers, etc., is ma- 
terialized in the Lincoln Electric Company 
Employees’ Trust and that if the regulations 
must be interpreted as limiting exemption, 
they are invalid additions to the law. 

In the Produce Reporter Company case,” 
the Tax Court reversed its own position in 
the Lincoln Electric Company case and fol- 
lowed the Sixth Circuit’s position of not 
requiring a definite formula for qualification. 

Where the plan, however, contains a 
definite formula, the courts have consist- 
ently held that the employer is bound by 
his formula commitment and that an ex- 
cess contribution is not deductible—Wooster 
Rubber Company; ™ Gross-Gwen Manufactur- 
ing Company;™* and McCliniock-Trunkey 
Company,™ I. T. 4055™ is based on the 
Wooster Rubber Company case and holds 
that a contribution in excess of the formula 
commitment is not deductible either in the 
year when made or in any later year, the 
excess being a voluntary payment and not 
an ordinary and necessary business expense. 


dis- 


The position of the courts is that a defi- 
nite formula is not required for qualifica- 
tion under Section 165 (a), but if a plan 
contains a definite formula, it must be fol- 
lowed and any excess contribution is not 
deductible. 


The position of the Bureau is that a defi 
nite formula is required for qualification 
under Section 165 (a) and excess contribu- 
tions are not deductible. 


The courts consider whether the prohibited 
discrimination in favor of officers, etc., exists 
in the particular year before it and in the 
absence thereof hold that the plan qualifies 
even though it does not contain an auto- 





*® CCH Dec. 19,066, 18 T. C. 657 
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matic device (definite formula) for pre- 


cluding discrimination. 


A taxpayer is not required to obtain a 
Bureau ruling as a condition precedent for 
qualification. If the plan mnieets the re- 
quirements of Section 165 (a), .all the ad- 
vantages of qualification pertain thereto 
even though the Bureau has never ruled on 
the plan. If the taxpayer wants the advance 
assurance that his plan qualifies, he is re- 
quired to comply with the regulations. 


Having provided for a definite formula, 
however, both under the Bureau rules and 
court determinations, the taxpayer is bound 
thereby. 


Putting a Plan into Effect 


Merely deciding to adopt a plan is not 
enough. A plan within the purview of Sec- 
tion 165 (a) must be a permanent written 
arrangement communicated to employees.” 
A trust must be established ™ and reduced 
to writing.” The requisites of a trust as 
prescribed under the law of the jurisdiction 
to which the trust is subject must be pres- 
ent.” The omission of a trust corpus, how- 
ever, has been held not to prevent qualification 
with respect to taxable years which ended 
prior to February 28, 1946, if all other 
requirements have been met.” A mere reso- 
lution of the board of directors without 
formalizing the plan in accordance with the 
aforesaid requisites has been held not suf- 
ficient for the purpose of establishing it for 
the taxable year involved.” Either the per- 
centage requirements for coverage under 
Section 165 (a) (3) (A) must be met or, 
under subparagraph (B) of such section, 
the plan must cover a classification of em- 
ployees which the Commissioner finds does 
not discriminate in favor of employees who 
are officers, shareholders, supervisors or 
highly compensated. Section 165 (a) (4) 
requires that the contributions or benefits 
under the plan do not discriminate in favor 
of the group enumerated in the previous 
sentence. 

In all events, a qualified plan must con- 
tain definite predetermined formulae for de- 
termining the profits to be shared and for 
distributing the funds accumulated under the 
plan. Variations in the contribution formula 
are permissible provided they are self-oper- 


ating and are not subject to discretion- 
ary control.” For example, contributions 
may be equal to 10 per cent of the first 
$100,000 of annual profits, 15 per cent of 
the second $100,000, 20 per cent of the next 
and 25 per cent of the balance, or the order 
may be reversed, such as 50 per cent of the 
first $50,000, 25 per cent of the next $100,000 
and so on. Contributions must be made 
irrevocably. Since benefits under a profit- 
sharing plan cannot be determined actuarially ™ 
there can be no reversion on termination 
of the trust due to an actuarial error as may 
be the case under Section 165 (a) (2) with 
respect to a pension trust. 


Provision should also be made for valu- 
ing the trust assets at least once a year 
and adjusting the accounts of participants 
for changes in value.” For example, if the 
inventory date is December 31 and the trust 
assets which had an original basis of 
$100,000 are valued at $110,000 on that date, 
each participant’s account should be in- 
creased by 10 per cent. The ideal situation 
would be to revalue and readjust accounts 
every time a distribution is to be made. 
This, however, is not feasible in view of the 
large number of distributions which may be 
made during the course of a year. Ac- 
cordingly, it is permissible to value the trust 
assets and readjust participants’ accounts 
at least once a year. 


Profit-sharing funds must be allocated or 
allocable to participants.” This applies to 
contributions to the trust, forfeitures arising 
from termination of service or other reason, 
increments and gains realized by the trust. 
Reserve funds may be maintained but 
provision must be made for determining a 
participant’s interest therein so that his 
proportionate share can be determined at 
the time of distribution. 


Distributions may be made after a fixed 
number of years, the attainment of a stated 
age, or upon the prior occurrence of some 
event such as illness, disability, retirement, 
death or severance of employment. 


The plan should also contain provision 
for vesting of an employee’s indicated in- 
terest at a specified or determinable time. 
While immediate vesting is not required as 
a condition for qualification,” it is required 
where an employee fulfills all the reasonable 
and specified requirements as to service and 
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retirement and, in any event, upon termina- 
tion of the trust.™ 


In some businesses profits cannot be com- 
puted at or shortly after the close of a tax- 
able year. A contribution, in order to be 
deductible under Section 23 (p), must be 
paid during the taxable year or, if the 
taxpayer is on the accrual basis, within 
60 days after the close of such year.” Ac- 
cordingly, provision may be made for com- 
puting the employer’s contribution on profits 
constructed on the basis of established ac- 
counting procedures “ or on estimated profits. 
The constructed or estimated profits then 
become substitutes for the actual profits and 
the contribution formula is applied to such 
constructed or estimated profits 

If a pension plan is maintained concur- 
rently with a profit-sharing plan, the latter 
should not provide for the use of its funds 
to meet premium costs under the former.” 
That would be relieving the employer of his 
commitment under the pension plan and 
would not be for the exclusive benefit of 
employees under the profit-sharing plan. 
The employees, however, may authorize the 
use of profit-sharing funds in which they 
have vested interests for the payment of 
pension premiums. That, however, would 
be tantamount to a distribution under the 
profit-sharing plan and a contribution by 
the employees to the pension plan and 
would constitute a taxable distribution. 


Investment of Trust Funds 


Section 29.165-1 (a) of Regulations 111 
states in part: “No specific limitations are 
provided in section 165 (a) with respect 
to investments which may be made by the 
trustees of a trust qualifying under section 
165 (a). The contributions may be used 
by the trustees to purchase any investments 
permitted by the trust agreement, to the 
extent allowed by local law. Where, how- 
ever, the trust funds are invested in stock 
or securities of the employer, full disclosure 
must be made of the reasons for such ar- 
rangement and the conditions under 
which such investments are made in order 
that the Commissioner may determine 
whether the trust serves any purpose other 
than constituting part of a plan for the 
exclusive benefit of employees.” 


of 
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Profit-Sharing Pians 


If trust funds are to be invested in the 
stock or securities of the employer, the 
following requisites are applicable: (1) Pro- 
vision must be made for such investments 
in the trust instrument, (2) the investments 
must not be contrary to the applicable pro 
visions of law in the jurisdiction to which 
the trust is subject and (3) a full disclosure 
must be made to the Commissioner of the 
reasons for such investments and the condi 
tions under which they The dis 
closure the ol 
filing financial data such as balance sheets, 


made 
Commissioner 


are 
to consists 
statements of income and profit and loss, 
analysis of surplus and a schedule of trust 
investments, and a statement of the kind 
and type of the employer’s stock or securi- 
ties to be purchased, its yield, and the rea- 
for the investment.“ If a ruling is 
requested as to the effect of such investment 
on the qualification of the plan and exempt 
status of the trust under Section 165 (a), it 
should be made for a prospective purchase 
rather than for a transaction during a year 
for which a tax return has been or should 
have been filed. Rulings are issued with 
respect to transactions in the former cate 
gory; determinations with respect the 
latter are made upon examination the 
applicable tax returns. 


sons 


to 
ot 


Contributions may be made in kind 
well as in cash; if in kind, the amount 
the contribution is equal to the fair market 
value of the property on the date of con- 
tribution. If the employer makes a contri- 
bution in kind, he realizes a taxable gain 
to the extent of the excess of the fair market 
value of the property over its basis in the 
hands of the employer.’ 


as 


of 


As previously pointed out, if the total 
distributable is paid in one taxable year on 
account of the employees’ separation from 
the service, the amount distributed is tax 
able as a long-term capital gain.“ Such 
total may consist of the balance remaining at 
the time of severance of employment after 
charges for previous intermittent distribu 
tions.“ If the total distribution includes 
securities of the employer corporation, the 
tax on the unrealized appreciation in value 
of such securities is deferred until the 
curities are sold.“ A similar deferment 
tax on the net unrealized appreciation of 


se- 


ot 


securities of the employer corporation was 
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recently provided for with respect to such 
securities purchased with employee contri- 
butions.” 


Employer-Payment Deductions 


Deductions for employer contributions 
under a profit-sharing plan are limited by 
the provisions of Section 23 (p) (1) (C) of 
the Code. Such section permits a deduc- 
tion in an amount not in excess of 15 per 
cent of compensation otherwise paid or 
accrued to employees covered under the 
plan. If the compensation of covered em- 
ployees totals $1,000,000 and the contribu- 
tion formula calls for 10 per cent of profits, 
which are assumed to be $2,000,000, only 
$150,000 (15 per cent of $1,000,000 rather 
than 10 per cent of $2,000,000) would be 
deductible. The balance of $50,000 is car- 
ried over and is deductible in succeeding 
taxable years, in the order of time. If 
under the percentage-of-profits formula an 
amount less than 15 per cent of compensa- 
tion of covered employees is contributed, a 
credit carry-over arises which is available 
in succeeding years and may be absorbed, 
in the order of time, when the contribution 
exceeds 15 per cent of compensation. The 
maximum deductible in such case is limited 
to 30 per cent of compensation of covered 
employees in the year the credit carry-over 
is applied. If in the first year compensation 
of covered employees is $2,000,000 and profits 
are $1,000,000, with a 10 per cent contribu- 
tion formula, the amount to be contributed 
is $100,000, and a credit carry-over of 
$200,000 arises (15 per cent of $2,000,000 
equals $300,000 which is $200,000 in excess 
of the contribution of $100,000, 10 per cent 
of $1,000,000). If in the second year the 
compensation and profit figures are re- 
versed, the contribution and the amount 
deductible would be $200,000 (10 per cent 
of $2,000,000) and the unabsorbed portion 
of the first year’s credit carry-over would 
be $150,000 (original credit carry-over of 
$200,000 minus $50,000, the difference be- 
tween 15 per cent of $1,000,000 of compen- 
sation and the contribution of $200,000). 


The application of contribution and credit 
carry-overs is illustrated in Mim. 6131.” If 
the employer desires to limit his contribu- 
tion so as not to exceed 15 per cent of 
compensation, the formula may provide for 
a contribution equal to the lesser of a 
stated percentage of the annual profits or 
15 per cent of compensation of covered em- 
ployees. In such case credit carry-overs 


may arise but there will be no occasion for 
the employer to avail himself of them since 
the amount contributed will always be the 
lesser of the two factors, that is, stated 
percentage of profits or 15 per cent of com- 
pensation. If, however, the employer wishes 
to avail himself of the credit carry-overs 
and limit his contribution to the maximum 
deductible, the formula may provide for a 
contribution equal to the lesser of a stated 
percentage of the annual profits or the maxi- 
mum deductible under Section 23 (p) (1) 
(C) of the Internal Revenue Code. Since 
the maximum deductible includes contribu- 
tions for credit carry-overs such carry- 
overs could be availed of in this type of 
formula. 

If deductions are claimed by an employer 
for contributions to: 


(1) Exempt pension and stock bonus or 
profit-sharing trusts, or 

(2) A qualified nontrusteed annuity plan 
and an exempt stock bonus or profit-sharing 
trust, or 

(3) An exempt pension trust, a qualified 
nontrusteed annuity, plan and an exempt 
stock bonus or profit-sharing trust. 

The total amount deductible in a taxable 
year under such trusts and plans is limited 
under Section 23({p)(1)(F) of the Code to 
25 per cent of the compensation otherwise 
paid or accrued during the taxable year to 
the employees who are covered under such 
trusts or plans. The 25 per cent factor is 
an over-all limitation and is applied after 
the limitations under subparagraphs (A), 
(B) and (C) of Section 23(p)(1) are de- 
termined and applied to the respective plans 
separately. Carry-overs are also provided 
for with respect to contributions in excess of 
the 25 per cent limitation and are applied 
in the succeeding taxable years, in order of 
time and, when applied, the deduction is 
limited to 30 per cent of compensation of 
covered employees. 

Contributions to profit-sharing trusts which 
are not exempt under Section 165(a) of 
the Code may be deductible under Section 
23(p)(1)(D) if the employees’ rights to or 
derived from the employer’s contributions 
are nonforfeitable at the time the contribu- 
tions are paid. In such case the employees 
are taxable on the employer’s contributions 
for the taxable year in which made, as pro- 
vided for in Section 165(c). If the employer’s 
contribution is made under a nonqualified 
plan when the rights of employees thereto 
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HE RIGHT to strike is well protected 

by federal law. For example, Section 
13 of the Taft-Hartley Act says: “Nothing 
in this Act, except as specifically provided 
for herein, shall be construed so as either 
to interfere with or impede or diminish in 
any way the right to strike, or to affect the 
limitations or qualifications on that right.” 
Some employers have complained that 
federal law on labor is inequitable in that 
it provides no correlative right to lockout. 
At least one United States Court of Ap- 
peals, however, that for the Seventh Circuit, 
has held that there is a common law right 
to lockout, under certain conditions. The 
court recently reaffirmed this position in 
Morand Brothers Beverage Company v 
NLRB, 23 Lasor Cases {§ 67,624. The dis- 
pute involved was touched off by a strike 
against an alcholic beverage distributor by 
its salesmen on April 6, 1949. The com- 
pany belonged to an association of 35 liquor 
wholesalers all of whose salesmen belonged 
to the same union. When the strike was 
called against one, the others laid off their 
salesmen. Soon thereafter the difficulty was 
overcome and work was resumed. But 
the incident was thereafter to be dealt with 
twice each by the National Labor Relations 
3oard and the Seventh Circuit. 


Implicit in the case is one of the most 
perplexing adjective questions in labor law. 
The NLRB’s decisions set precedent for the 
entire nation; the 11 United States courts of 
appeals which pass judgment on the Board’s 
decisions make binding law only in the 
area of their particular circuits. When one 
circuit disagrees with the Board’s view on 
a point of law in a particular case, the 
Board has no alternatives but to obey or 
take the case to the United States Supreme 
Court. It is well known that the various 
circuits, whose judges may tend to reflect 
the particular point of view of the region 
in which they sit, occasionally reach op- 
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posite results on similar Ideally, 
the Supreme Court differ- 
ences, but, for a variety of reasons, this 
final determination is relatively slow and 
sometimes it never occurs. At any rate, the 
Board from time to time decides 
in a manner not on all fours with previous 
holdings by one circuit or another. Indeed, 
when two circuits differ, it would be im- 
possible for them not to do so. Determi- 
nation of disputes at the Board’s level 
cannot wait for the Supreme Court’s choice 
between the views of differing circuits 


Round One.—The NLRB first decided 
the Morand case on September 25, 1950 (99 
NLRB 409). It had before it the trial ex- 
aminer’s decision that the employer as- 
sociation was guilty of an unfair labor 
practice because the salesmen had been 
locked out. The Board agreed, but said 
in its opinion that the employees had been 
discharged. The full Board heard the case. 
One member (Reynolds) dissented on the 
ground that the lockout was legal. 


issues 


resolves these 


issues 


The controversy took an interesting turn 
when it was first considered by the Seventh 
Circuit (20 Lapsor CAses { 66,453, 190 F. 
(2d) 576) and decided on July 23, 1951. 
It was held that there a patent con- 
tradiction involved, since the trial examiner 
had said the salesmen were locked out, the 
Board said they were discharged and then 
concluded that it was “in agreement with 
the Trial Examiner.” Jf it was a lockout 
only, the court held, it was perfectly legal. To 
resolve this question, primarily one of fact, 
the case was remanded to the Board. 


was 


Round Two.—In deciding the case for 
the second time on June 30, 1952 (99 
NLRB, No. 55), the Board dutifully an- 
swered all questions put to it by the court 
of appeals, holding that there had been a 
discharge and not merely a temporary lock- 
out. Up to that point the case was little 
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more than routine, but the Board went 
farther. Even if there had been no dis- 
charge, the Board added, the lockout would 
have been an unfair labor practice, “With 
all due respect to the contrary views ex- 
pressed by the Court of Appeals in this 
case, the Board majority believes that even 
if it were true that the sole purpose of the 
layoff was to break an impasse in bargain- 
ing, that fact would not privilege the lock- 
out or layoff of the salesmen. Even if we 
were to assume ... that a lockout solely 
for the purpose of breaking an impasse 
could be lawful, when such a purpose is 
coupled, as it is here, with the unlawful 
aim of ‘not having a union and breaking 
the union,’ the employer’s conduct would 
necessarily be illegal in toto. If we were 
to equate lockouts with strikes generally, 
as the Court of Appeals suggests at one 
point in its opinion, we would be forced 
into an untenable position. ... If Congress 
had intended to accord employers the right 
to lock out employees temporarily in order 
to obtain bargaining concessions, notwith- 
standing the necessary impingement of 
such lockouts upon the concerted activities 
of employees, we believe it would have so 
provided expressly. This it did not do.” 


This gratuitous advice to the court of 
appeals was capped with a remark that, 
while the court’s opinion “has a kind of 
superficial appeal, an aura of fairness,” that 
a “more careful examination of the impli- 
cations of this argument discloses its in- 
herent defects.” 


Counsel for the NLRB in arguing the case 
the second time around before the Seventh 
Circuit took pains to ignore the Board’s 
dictum in which it took issue with the court. 
But the circuit judges did not overlook it. 
Their reply was bitingly remonstrative: 

“It is conceivable, though admittedly 
highly improbable, that an individual piece 
of litigation could be bounced up and down 
endlessly, from trial to appellate court, 
merely because of the refusal of the lower 
body to apply the law as announced by the 
reviewing one. In short, experience has 
taught that causes are disposed of most 
expeditiously when the ccrrection of errors 
is left to the superior tribunals and those 
enjoying judicial or administrative inferi- 
ority studiously endeavor to comply with 
the mandate issued to them. 


“The application of these principles was 
neglected in three instances upon remand 


of these proceedings to the Board. The 
most obvious and most troublesome is the 
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The overall picture of negotiated 
health and welfare plans in Cali- 
fornia is a rapidly changing one. 
Preliminary findings of a current 
analysis reveal that, in addition to 
the thousands of construction 
workers, there are more than 
550,000 California employees cov- 
ered by union agreements providing 
health insurance. For the majority 
of these employees the employer 
pays the entire cost of the insur- 
ance. — California Department of 
Industrial Relations, Division of 
Labor Statistics and Research. 





express disapproval of our prior opinion by 
four members of the Board. This position 
was abandoned by the Genera! Counsel in 
his brief and argument before this Court. 
Nevertheless its presence in the record im- 
plies an attitude on the part of these mem- 
bers to have their ultimate judgment that 
petitioners [employers] had engaged in un- 
fair labor practices recognized in any event. 
This is an unwholesome outlook which not 
only fails to take cognizance of the men- 
tioned principles of our administrative- 
judicial system but ignores the fact that the 
interpretation and application of the Act 
is vested not only in the Board but also 
the Courts of Appeals and the Supreme 
Court. It serves no purpose other than 
to impinge upon the respect which de- 
liberations of the Board are customarily 
accorded.” 


The court, despite its unhappiness with 
the Board, approved the finding that the 
layoff of the salesmen had been a discharge 
and entered a decree enforcing the Board’s 
order. 


At this point, the court has had the last 
word on the question of whether it is legal 
for an employer group to lock out its 
workers—temporarily in the circumstances 
of the Morund case. It was noted that the 
Board already approved such lockouts in two 
situations: when an employer anticipates (1) 
“disruption in operation,” or (2) “spoilage 
of merchandise or other operative hard- 
ships.” The court has now added a third 
to that list: “present a bargaining impasse, 
the lockout would be justified as the as- 
sertion of the employer’s corollary to the 
Union’s right to strike, absent, of course, 
affirmative proof of unlawful intent.” 
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Unless the losing employers can win a 
review of their case before the United States 
Supreme Court, the case is at an end. 
Since the Board won its case, it can do 
nothing but accept the stinging rebuke of 
the court as gracefully as possible. 


Nevertheless, the problem is no nearer 
solution than ever. If a similar case arises 
in the future, the Board’s handling of it, 
presumably, will not depend upon whether 
it involves a dispute within the Seventh 
Circuit’s jurisdiction. The Board has al- 
ready made it clear that, as now consti- 
tuted, it does not see eye to eye with the 
Seventh Circuit on the lockout question. 
Suppose it follows its own view in the 
next case involving the same question. It 
already knows what the Seventh Circuit 
will do. But what of the other courts of 
appeals? Perhaps another circuit wil! agree 
with the Board. If so, all hands will then 
have to wait until the Supreme Court 
speaks. 


Even if the lockout issue is eventually 
settled by the Supreme Court, what of 
other questions on which the Board and 
the courts of appeals will undoubtedly dis- 
agree? If they engender more caustic 
exchanges of the Morand type perhaps it 
may be time for Congress to consider the 
feasibility of establishing a system of courts 
of labor appeals. 


Lockout v. Whipsaw.—The latest Morand 
opinion was handed down May 28, 1953. A 
case remarkably like it may be affected by 
its dictum that a temporary lockout may 
be legal. The NLRB cited its first Morand 
opinion in its original holding in Leonard 
d. b. a. Davis Furniture Company (1951). 
Again all the employees of a multiemployer 
association belonged to a single union and 
were covered by one contract, and an im- 
passe in bargaining was reached. Again 
one firm of the association was struck and 
the entire employer group retaliated by 
locking out the union’s full membership. 
One difference between Morand and Davis 
was that it was eventually determined in 
the latter case that the layoff was tempo- 
rary, that is, there had been no discharge. 
Nevertheless, the Board found that an un- 
fair labor practice had been committed and 
ordered the association to reimburse the 
employees for loss of pay. 


The case went to the United States Court 
of Appeals for the Ninth Circuit. The 
court had the Seventh Circuit’s first opinion 
in Morand before it. It followed suit, in 
Leonard d. b. a. Davis Furniture Company v 
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The employment outlock for college 
graduates this year is excellent. The 
demand for lawyers is greatest for 
those who have specialized, for ex- 
ample, in tax, patent, administrative, 
admiralty or international law. 





NLRB, 21 Lasor Cases § 66,997, 197 F. 
(2d) 435 (1952), and remanded the case 
to the Board. The court accused the 
Board of having ignored important evi 
dence for the employers. This evidence 
tended to show that the union, in striking 
one firm, had begun a practice known as 
“whipsawing.” Whipsawing would have 
involved successive strikes against many or 
all of the members of the association, one 
at a time. “This would be most likely,” 
the court said, “to transfer customers of the 
struck firm to other members of the Dealers 
with a possible loss of customers and a de- 
preciation of the dealer’s property in his 
good will. By repeating this . . the 
Dealers’ unit power of collective bargaining 
would be impaired and ultimately the or- 
ganization itself destroyed. Taken in con- 
nection with this overlocked testimony, the 
evidence upon which the Board relies does 
not support its contention that the lockout 
was a mere reprisal to defeat the strike 
against the individual members of the Em- 
ployers. ... We order the case remanded 
to the Board to determine its action on 
the evidence now before it, where as here 
there has been a temporary lockout which 
is not such a reprisal as found by the 
Board.” 


The court clearly reversed the Board's 
finding that the lockout was a mere re- 
prisal and ordered a determination whether 
“it is illegal for the Dealers to use the 
temporary lockout as a counter-economic 


power to that of the strike in a dispute 


The NLRB decided the case for the 


second time on September 5, 1952 (100 
NLRB, No. 158), after it had given the 
Seventh Circuit such strong advice on the 
same question in Morand. Again the Board’s 
majority rejected the argument that the 
purpose of the lockout was not to destroy 
the union but to maintain the employer's 
bargaining position by defeating the strike. 
It was held that “even if it were true that 
its purpose was to bring temporary eco- 
nomic pressure on the union and its mem- 
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bers solely in order to break the bargaining 
impasse” the temporary lockout was illegal. 


On June 23, 1953, the Ninth Circuit de- 
nied enforcement of the Board order on the 
lockout issue. At press time the opinion 
was not yet available, but it would appear 
the Seventh Circuit’s strong language in 
Morand has taken its toll. 


It Isn't Only Women 
Who Change Their Minds 


Shakespeare’s Hamlet is the classic ex- 
ample of a man who could not make up his 
mind. Unlike Hamlet, women are sup- 
posed to have a corner on the faculty of 
frequently changing their minds. That men 
can sometimes compete with the ladies on 
this score is demonstrated in two recent 


cases decided by federal courts of appeals. 


In one of the controversies, NLRB v. 
Brooks, 23 Lapor Cases { 67,608 (CA-9, 
1953), the i5 employees of a California 
automobile dealer voted eight to seven in 
a Board-conducted election in favor of be- 
ing represented by a union. No objection 
was filed to the result, and the Board certi- 
fied the union as the employees’ representative. 


One week after the election and the day 
before the certification was issued, the em- 
ployer, the union and the Board each 
received by mail a statement signed by nine 
of the 15 employees to the effect that they 
were not in favor of being represented by 
the union. A few days later, a representa- 
tive of the union asked the employer for a 
conference to negotiate a collective bargain- 
ing contract. The employer coyly coun- 
tered with a letter pointing out that the 
majority of the workers had repudiated 
the union. It concluded: “Under the cir- 
cumstances wouldn’t it be wiser to defer 
consideration of the proposed negotiations 
until such time as it might appear that the 
employees desire to have your union repre- 
sent them?” The employer apparently was 
getting legal advice, since the quoted part 
of the letter was lifted almost verbatim 
from one written in similar circumstances 
and cited by the Sixth Circuit in NLRB v. 
Vulcan Forging Company, 19 Laxpor CASES 
7 66,245, 188 F, (2d) 927, 929 (1951). The 
employer won in the Vulcan case, and the 
employer in Brooks was obviously trying 
to follow in his footsteps. 

The union hailed the employer before 
the NLRB on a charge of refusal to bargain 
and prevailed, both before the Board and 
the Ninth Circuit. “It is plain,” the court 
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said, “that when the employees repudiated 
the Union one week after the election a 
‘reasonable time’ had not passed to give 
the bargaining relationship a fair chance 
to succeed. No unusual circumstances ap- 
pear. Accordingly, the Board was justified 
in concluding that the Union continued to 
be the bargairing representative for the 
employees and that . [the employer’s] 
refusal to bargain constituted an unfair 
labor practice.” 

The Brooks case was decided May 14. Just 
eight days later the Sixth Circuit handed 
down a diametrically opposite decision in 
substantially the same fact situation. The 
case: Mid-Continent Petroleum Corporation 
v. NLRB, 23 Laxpor Cases { 67,623. 


This time six employees, truck drivers, 
were involved. The union won the election, 
four to two, and was certified by the Board. 
A month later one of the drivers quit and 
was replaced. The new man had been on 
the job only ten days when he and two 
others wrote letters to the company stating 
that they did not wish to be represented 
by the incumbent union or any other labor or- 
ganization. The employer reacted to this 
by withdrawing recognition from the union 
on the ground that it no longer represented 
a majority of the workers in the bargaining 
unit. The NLRB ruled (99 NLRB, No. 40 
(1952)) that the refusal to bargain was an 
unfair labor practice. 


The Sixth Circuit set aside the order of 
the Board. The opinion recognized that 
“the various courts of appeals are in con- 
flict” on the question, and rulings from the 
various circuits were cited for and against 
the court’s position. After discussing them 
at length, the court said: 


“Tt is our conclusion that whenever the 
will of the employees to revoke the power 
of their bargaining agent is clear and un- 
questioned, effect must be given to such 
revocation, and the employees, in such a 
case, are thenceforth free to bargain col- 
lectively through an agent of their choice, 
if they so desire. 


“The small unit of six truck drivers in 
this case had the right to revoke the powers 
of the bargaining agent theretofore elected 
by them. The employer having been guilty 
of no unfair labor practice in bringing about 
such revocation, is not guilty of an unfair 
labor practice for having failed to bargain 
with the agent in question after its powers 
had been revoked.” 
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The expertise of the NLRB.—When the 
National Labor Relations Board encounters 
the clear split between courts of appeals 
so obvious in the Brooks and Mid-Continent 
cases, it cannot halt its consideration of 
pending cases until the Supreme Court acts. 
Nor can it tailor its opinions to fit the 
views of disagreeing courts. It follows 
that some of its decisions will be in the 
teeth of contrary findings by a circuit court 
from time to time. In the Morand case, the 
Sixth Circuit seems to have labeled this 
attitude insubordinate and blameworthy. 


Perhaps, in properly doing the job fixed 
for it by federal labor law, the Board can- 
not avoid stepping on an occasional judicial 
toe. Judge Learned Hand seemed to recog- 
nize this fact when, in NLRB v. Standard 
Otl Company, 7 Lasor Cases § 61,830, 138 F. 
(2d) 885 (CCA-2, 1943), he wrote: 


““ 


the question of how deeply an 
employer’s relations with his employees will 
overbear their will, and how long that in- 
fluence will last, is, or at least it may be 
thought to be of another sort [than a 
question for a court], to decide which a 
board, or tribunal chosen from those who 
have had long acquaintance with labor 
relations, may acquire a competence beyond 
that of any court. That there can be is- 
sues of fact which courts would be al- 
together incompetent to decide, is plain. 
If the question were, for example, as to the 
chemical reaction between a number of 
elements, it would be idle to give power 
to a court to pass upon whether there was 
‘substantial’ evidence to support the de- 
cision of a board of qualified chemists. 
The court might undertake to review their 
finding so far as they had decided what 
reagents had actually been present in the 
experiment, for that presumably would 
demand no specialized skill. But it would 
be obliged to stop there, for it would not 
have the background which alone would en- 
able it to decide questions of chemistry; 
and indeed it could undertake to pass upon 
them only at the cost of abandoning the 
accumulated store of experience upon the 
subject. It is true that to a large degree 
we do just that in ordinary trials, when 
we call specialists as witnesses; but that 
was not always the way in which the com- 
mon-law met the problem and in so 
far as we now increasingly have recourse to 
administrative tribunals it is no longer the 
way. 

“Conceivably labor disputes might have 
demanding no 
their solution. 


considered as such 


knowledge for 


been 
specialized 
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On the other hand they have been made 
the occasion of wide study, and a very large 
literature has arisen, with which those only 
are familiar who have become adepts. Like 
any other group of phenomena, when iso- 
lated and intensively examined, these rela- 
tions appear to fall into more or less uniform 
models or patterns, which put those well 
skilled in the subject at an advantage which 
no bench of judges hope to rival... . 


“Labor relations are after all not like 
the exact sciences; they do concern oc- 
currences which, if not within the range of 
ordinary experience, are not totally alien 
to it. But any such reserve is not very 
real; and certainly . we shall regard the 
matter [in the case] as not open to review 
unless the Supreme Court advises us to the 
contrary.” 


What Is a Key Employee? 


Many employers urge their employees to 
purchase stock in the enterprise. Workers 
who are also owners of the establishment 
in which they toil are generally considered 
to be more conscientiously interested in 
their jobs and more productive than their 
nonowner fellows. One company which sold 
about $2 million worth of stock to its em- 
ployees during the past 42 years, however, 
recently found itself in difficulty with the 
Securities and Exchange Commission. 


When the stock market crashed in 1929 
and touched off the Great Depression, the 
Congress passed two regulatory measures 
designed to prevent another such debacle: 
The Securities Act of 1933 and the Securi- 
ties Exchange Act of 1934. Section 5 of 
the former prescribes an elaborate registra- 
tion procedure designed to disclose to pro- 
spective stock purchasers the risk to which 
their investment will be exposed, If no 
“public offering” of stock is involved, the 
issuer is exempt from Section 5, according 
to Section 4 (1). Companies offering their 
stock to “key employees” are usually so 
exempt. This is because the inner circle of 
management usually has access to informa- 
tion at least equal to that which would be 
disclosed by the registration. 

What is a “key employee” for this pur- 
pose? In Securities and Exchange Commis- 
sion v. Ralston Purina Company, CCH Pen- 
sion PLtan Guiwe § 1012, decided June 8, 
1953, the company was called upon to justify 
its offerings of treasury stock to employees 
without compliance with Section 5. Its position 
on trial had been that “a key employee .. . is 
not confined to an organization chart. It 
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would include an individual who is eligible for 
promotion, an individual who especially in- 
fluences others or who advises others, a 
person whom the employees look to in some 
special way, an individual, of course, who 
carries some special responsibility, who is 
sympathetic to management and who is 
ambitious and who the management feels 
is likely to be promoted to a greater 
responsibility.” 

Several hundred of the 7,000 employees 
of the company had purchased stock. It 
was conceded that if the offering had been 
made to all employees it would have been 
“public” and not within the exemption. If 
it had been made only to the inner circle 
of management it would have been just as 
certainly exempt. sut this was an in- 
between situation and the United States 
Supreme Court had to decide at what point 
the transaction ceased to be clothed by the 
exemption. The trial court had dismissed 
the government’s suit (102 F. Supp. 964 
(DC Mo., 1952)), and the court of appeals 
affirmed (200 F. (2d) 85 (CA-8, 1952)). 


The Supreme Court reversed. “Decisions 
under comparable exemptions in the Eng- 
lish Companies Acts and state ‘blue sky’ 
laws, the statutory antecedents of federal 
securities legislation, have made one thing 


clear,” said Mr. Justice Clark, speaking for 
a unanimous Court, “to be public, an offer 
need not be open to the whole world. In 
Securities and Exchange Commission v. Sun- 


beam Gold Mines Co., 95 F. 2d 699 (C. A. 
9th Cir. 1938), this point was made in deal- 
ing with an offering . 


“Tn its broadest meaning the term “pub- 
lic” distinguishes the populace at large from 
groups of individual members of the public 
segregated because of some common inter- 
est or characteristic. Yet such a distinction 
is inadequate for practical purposes; mani- 
festly, an offering of securities to all red- 
headed men, to all residents of Chicago or 
San Francisco, to all existing stockholders 
of the General Motors Corporation or the 
American Telephone & Telegraph Com- 
pany, is no less “public,” in every realistic 
sense of the word, then an unrestricted 
offering to the world at large. Such an 
offering, though not open to everyone who 
may choose to apply, is none the less “pub- 
lic” in character, for the means used to 
select the particular individuals to whom 
the offering is to be made bear no sensible 
relation to the purposes for which the selec- 
tion is made. [fo determine the dis- 
tinction between “public” and “private” in 
any particular context, it is essential to 
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examine the circumstances under which the 
distinction is sought to be established and 
to consider the purposes sought to be 
achieved by such distinction.’ ” 


The crucial test.—‘But once ‘it is 
that the exemption question turns on the 
knowledge of the offerees, the issuer’s mo- 
tives, laudable though they may be, fade 
into irrelevance. The focus of inquiry should 
be on the need of the offerees for the 
protections afforded by registration. The 
employees here were not shown to have 
access to the kind of information which 
registration would disclose.” 


seen 


It may be concluded from the case that 
“key employees,” for the purpose of the 
question at hand, are those, and only those, 
who “have access to the kind of informa 
tion which registration would disclose.” Sales 
of stock to other employees are governed 
by the same federal rules as those applying 
to the general public. 


The intent of the lawmakers.—One who 
reads the lower federal court decisions in 
the Ralston case would be hard put to iden- 
tify the Supreme Court’s opinion as a dis- 
cussion of the same controversy. The high 
Court ignored the noble motives of the 
company and did a job of strict statutory 
interpretation. 


The issue was an old 
No. 97, Part 6, issued by the 
December, 1933, when the Securities Act 
was brand new, said: “It is difficult to 
regard the contemplated offering of stock 
to 2,450 employees of the X corporation as 
not being a ‘public offering’ within the 
meaning of Section 4 (1) of the Securities 
Act. Where a substantial number ot 
persons is involved, it would seem impru- 
dent to rely upon the second 
Section 4 (1) to give an exemption.” 


Release 
SEC in 


one. In 


clause of 


At the time of the adoption of the Securi- 
ties Exchange Act of 1934, an amendment 
to Section 4 (1) was proposed which would 
have exempted all offerings by an issuer to 
its employees. It 
House “on the ground that the participants 
in employees’ stock-investment plans may 
be in as great need of the protection af- 
forded by availability of information con- 
cerning the issuer for which they work as 
are most other members of the public.”— 
House Committee Report No. 1838 (Con- 
ference Report), 73d Cong., 2d Sess. p. 41. 


was rejected by the 


The Senate rejected a similar amendment 
at about the same time.—78 Congressional 
Record, June 1, 1934. 
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Those Days Are Gone Forever 


An illustration of how the legal tables 
have turned in recent years so that the form- 
erly disadvantaged employee now gets better 
breaks than the employer, in some instances 
at least, is contained in a recent criminal 
case decided by a municipal court in St. 
Paul, Minnesota. 


Minnesota statutes entitle ail employees 
eligible to vote in an election to absent them- 
selves “during the forenoon of each election 
day, without a penalty or deduction from 
salary or wages on account of such absence.” 
Refusal by an employer to grant the pre- 
scribed voting time, with pay, is a misde- 
meanor. A general statute fixing punishment 
for misdemeanors imposes a sentence of 
“imprisonment in the county jail for not 
more than three months, or a fine of 
not more than $100.” 


The employment contract of the worker 
involved in the St. Paul case was governed 
by a collective bargaining agreement which 
contained the following clause: 


“Employees shall be allowed the necessary 
time off without pay to vote in any federal, 
state or municipal election.” 


The worker took two hours off to vote in 
the general election on November 4, 1952. 
As a result of his absence, the employer de- 
ducted two hours pay from his wages. About 
six weeks later a complaint was issued against 
the employer by the state under the criminal 
statute. 

The employer leaned heavily on an attack 
directed at proving the unconstitutionality 
of the statute. The municipal judge ruled that 
Day-Brite Lighting, Inc. v. Missouri, 21 Lapor 
Cases J 66,796, 342 U. S. 421 (1952), in which 
the United States Supreme Court held that 
Missouri’s time-off-to-vote law was not re- 


Wages ... Hours 


pugnant to the federal Constitution, disposed 
of like questions in the case. It was agreed 
between the defense and the court, however, 
that the Minnesota statute did violate Sec- 
tion 12 of the Bill of Rights in the state 
constitution which provides in part as follows: 


“No person shall be imprisoned for debt 
in this state, but this shall not prevent the 
legislature from providing for imprisonment 
or holding to bail persons charged with 
fraud in contracting said debt.” 


The relationship between an employer and 
his employee is that of debtor and creditor 
insofar as wages due and unpaid are con- 
cerned. The statute, therefore, may be said 
to provide a penalty of imprisonment for 
refusal to pay a debt. In this respect, the 
court said, the statute was unconstitutional. 


The case is unusual because, despite the 
above finding, the defendant was held liable 
under the law. The employer was a corpora- 
tion, reasoned the judge, and therefore could 
not be subjected to the imprisonment pen- 
alty. As to corporations, the statute 
found valid. 


was 


Historically, the application of criminal 
penalties in labor cases was almost exclu- 
sively directed at employees and rarely, if 
ever, at employers. The St. Paul case, Minne- 
sota v. International Harvester Company, 23 
Lapor Cases § 67,647 (1953), indicates that, 
as in so many current factors in labor-manage- 
ment relations, those days are gone forever. 


Secretary of Labor Helps 
Latin Ladies Win FLSA Suit 


The ladies were Latins who spoke little 
or no English. They worked in Texas, and 
their ordinary workday was eight hours 
long. Company records, including time cards, 
showed that they never worked more than 
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A recent BLS study of 1,653 collec- 
tive bargaining agreements in effect 
in 1952 reveals that 79 per cent of 
AFL union workmen are covered by 
union shop agreements as compared 
with 54 per cent of CIO members 
and 52 per cent of independent 
unionists. For all unions the figure is 
62 per cent. Check-off provisions 
cover union members as follows: 
AFL 46 per cent, ClO 96 per cent, 
independents 97 per cent, all unions 
78 per cent. 


—AFL Research Report 





eight hours. The employer’s forelady, how- 
ever, allegedly punched their time cards, 
or ordered them to do so, in such a way as 
to conceal that they, in fact, often worked 
overtime. They were not paid for this extra 
work, 

The Fair Labor Standards Act, as amended, 
provides that, upon an employee’s written 
request, a suit for the collection of wages 
due may be brought by the Secretary of 
Labor in the employee’s behalf. The provi- 
sion, Section 16 (c) of the act, requires, 
however, that a court may entertain such a 
suit only if there is no issue of law in- 
volved. 


Suit was brought against the employer by 
the Secretary under Section 16 (c). The 
employer defended by contending that Texas 
law forbade a wife to sue for wages due 
unless her husband joined in the action. 
The court ruled for the ladies on this 
point giving as its reason the fact that the 
Secretary of Labor and not the employees 
was the plaintiff in the case. The fact that 
the employees would have been unable to 
maintain the action, without their husbands 
being joined, in a direct action against the 
employer made no difference, the court 
said. It was concluded, therefore, that there 
was no unsettled issue of law in the case. 

The statute may have been intended, it 
was said, “for the very purpose, among 
others, of preventing husbands from getting 
their hands on the wife’s hard-earned mini- 
mum wages.” The case: Tobin v. Laredo 
Manufacturing Company, 23 Lazor Cases 
7 67,534 (DC Tex., 1953). 


Let's Be Practical 


A refreshing instance of practicality win- 
ning out over a technicality in a case where 
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an employer was charged with violation of 
the record-keeping provisions of the Fair 
Labor Standards Act came to light recently 
in Durkin v. Bell, 23 Lasor Cases 67,568 
(DC Ark., 1953). 


Technically the employer was at fault. 
When his employees worked less than 40 
hours a week, as they sometimes did, he did 
not bother to keep accurate accounts of the 
precise number of hours worked. In such 
cases, however, he always paid each employee 
as though he had worked the full 40 hours. 
In all other respects, including careful tab- 
ulation of overtime hours worked, the com- 
pany complied with the FLSA. 


This was not good enough for Section 
516.2 of part 516 of the regulations of the 
United States Department of Labor’s Wage 
and Hour and Public Contracts Division and 
a federal district court was asked to enjoin 
the employer from violating the regulations 
and Sections 15 (a) (2) and (5) of the FLSA. 


The court refused to grant the injunction 
In noting the employer’s good faith, the 
court said: “His testimony frankly 
given and he stated that he had done every- 
thing he could to try to comply with the 
regulations of the Wage and Hour Division 
in reference to the keeping of records, and 
that barring mistakes he owed no one any 
overtime compensation. The defendant testi- 
fied that in an effort to obtain information 
he consulted with other industries that had 
been investigated by the Wage and Hour 
Division and had compared their books with 
his books. He asked not to be required to 
name the industries with which he had com- 
pared his books and the Court refused to 
permit plaintiff to interrogate him as to the 
identity of such industries for the reason 
that there has been other litigation in this 
Court with one industry . . . and the plain- 
tiff knew full well the contents of the records 
of the [industries] The testi- 
mony of the witnesses, including that of the 
defendant, convinces the Court that the de- 
fendant is anxious to conform in every par- 
ticular with the requirements of the Fair 
Labor Standards Act, and the defendant un- 
equivocally testified that he would comply 
if he was not already in compliance. He 
evidenced no opposition to the law and no 
employee has received less than the min- 
imum wage. 


was 


“It would be an abuse of discretion for 
this Court to enjoin the defendant upon the 
showing made, and the complaint of plaintiff 
should be dismissed, and a judgment in ac- 
cordance with the above should be entered.” 
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Proposals... 


and ENACTMENTS 








State Legislatures Close Up Shop 


All but a few of the legislatures of the 
states have adjourned after one of the busi- 
est sessions in many years from the point 
of view of the number of labor measures 
introduced. Most of the mass of bills pre- 
sented have been rejected or not acted upon, 
so far, but a fair number have been enacted 
into law. 

The following states’ lawmakers had not 
as yet formally adjourned at press time: 
Alabama, Delaware, Illinois (usually ad- 
journs June 30), Massachusetts, Michigan, 
New Jersey and Pennsylvania. The California 
body adiourned June 10, but the Governor 
has until July 15 to act on bills passed. 
The New York and Ohio bodies have un- 
limited sessions. In New York, however, 
February 17 was the last day for the introduc- 
tion of bills, except those submitted by the 
rules committee or by the Governor. In 
Ohio no bills may be introduced after March 30. 


New State Labor Laws 


California . . . Under a new law the 
Director of Industrial Relations may enter 
into reciprocal agreements with agencies 
of other states for the collection of wage 
claims. The Division of Labor Law En- 
forcement is empowered to maintain action 
in other states, with which such agreements 
have been made, for the collection of claims 
for wages, judgments and other demands, 
and may assign such claims, judgments and 
demands to the labor department or agency 
of such other state for collection. The di- 
may maintain California 
on claims arising in other states, providing 

have entered into reciprocal 
Ch. 877, approved May 23, 1953 


vision actions in 


those states 


agreements, 


Hawaii . . . H.7 repeals the law which 


made it actionable to entice away contract 
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laborers by a promise of employment out- 
side the territory. Approved May 2, 1953. 

An amendment to the territorial wage and 
hour law has increased the former 40-cents- 
an-hour minimum wage rate to 55 
an hour in all counties of the territory 
except the City and County of Honolulu, In 
the latter, the minimum wage is increased 
to 65 cents an hour. H. 5 (Act 77), ap- 
proved May 11, 1953. 

H. 951 amends the law setting maximum 
hours on public works projects. Laborers 
and mechanics may now perform work in 
excess of eight hours per day and 40 hours 
per week but must be paid one and one 
half times the basic hourly rate. Approved 
May 23, 1953. 

S. 204 amends the statutory definition of 
the term “employee.” Any individual em- 
ployed by a parent or parent-in-law is now 
excluded from the scope of the term, ir- 
respective of how old the individual is. 
Approved June 2, 1953. 


cents 


A new law creates a preference for wage 
claims up to $300 in the case of businesses 
suspended by legal action or placed in the 
hands of a receiver, trustee or assignee for 
creditors. These claims are given prefer- 
ence over all debts except those secured by 
a mortgage duly recorded before the wages 
earned. In claims cannot 
be paid in full, funds for their payment are 


to be prorated. S. 205, approved June 2, 1953 


were case such 


Maine... 
hibiting charges for medical 
required by employers has been enlarged 


The scope of the law pro- 


examinations 


to include accepted applicants for employment 
H. 659 (Ch. 358), approved May 7, 1953 

Missouri . . . The law permitting em- 
ployees to take time off to vote has been 
amended. An employee will now be given 
only three hours in which to vote 


of four as the law provided 


instead 
prior to the 
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amendment. However, the amended law 
applies to primaries as well as other elec- 
tions. It also provides that the employee 
must actually vote in order to avoid the 
imposition of a penalty or wage deduction 
for the time taken off. Furthermore, em- 
ployees are not entitled to any time off 
if there is a period of three hours be- 
tween the time of the opening and the 
closing of the polls during which the 
employee does not work. S. 235, approved 
June 12, 1953. 


Nebraska . . An additional exception 
has been added to the law requiring school 
attendance. It excuses pupils when illness 
or severe weather makes attendance impos- 
sible or impracticable. L. B. 370, approved 
May 15, 1953. 

L. B. 455, approved May 28, 1953, re- 
quires children not less than seven nor more 
than 16 years of age to attend school unless 
they have graduated from high school. 

L. B. 511, approved May 30, 1953, amends 
the law restricting employment of women to 
nine hours a day or 54 hours a week. The 
prohibition now applies to all employers 
of 25 or more persons throughout the state. 


New Hampshire . . . S. 96 (Ch. 223), 
approved June 10, 1953, amends the school 
attendance law to require children between 
the ages of six and 16 to attend school. 
Previously, the law applied only to children 
eight to 16 years old. Children over 14 
who have completed elementary studies are 
excused from attending high school only if 
the district in which they reside does not 
maintain a high school. Such pupils were 
formerly excused without qualification upon 
completion of elementary school. 

An amendment to the minimum wage 
law has increased the current 50-cents-an- 
hour minimum wage rate to 60 cents an 
hour. New exceptions have been created 
for newsboys and golf caddies. A minimum 
wage of 50 cents an hour is provided for 
ushers in theatres and for pin boys at bowl- 
ing alleys. Learners and _ handicapped 
workers must be paid not less than 45 
cents an hour, instead of 35 cents as former- 
ly. H. 344 (Ch. 232), approved June 11, 1953. 


New York... 5S. 
proved March 28, increases the 
members of the State Labor Relations Board 


2911 (Ch, 298), ap- 


salaries of 


Oregon . . . A state labor relations act 


has been enacted in Oregon. The new law 
creates a Division of Labor Elections to 
conduct elections by secret ballot on the 
question of a choice of bargaining repre- 
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sentatives. The division, to be headed by 
a labor examiner, will conduct hearings and 
determine the appropriateness of bargain 
ing units. The act permits picketing only 
by a certified or recognized bargaining rep- 
resentative. Hearings may be held by an 
examiner to dispose of complaints of unlaw- 
ful acts. The examiner may invalidate elec- 
tions and may issue orders to cease and desist 
from unlawful acts; his orders are enforce- 
able by the courts. H. 663 (Ch. 723), ap- 
proved May 14, 1953. 


H. 164 (Ch. 515), approved April 30, 1953, 
repeals the law which set up a six-month 
period of limitations for the recovery of 
overtime or premium pay required or au- 
thorized under any statute. 


Rhode Island . The law giving citi- 
zens of Rhode Island employment prefer- 
ence in the construction of public works 
has been amended to provide for enforce- 
ment by the state Department of Labor. 
At the same time, the legislature has re- 
pealed another law which gave 
preference in the construction of 
and housing projects financed with federal, 
state or municipal funds. H. 935, approved 
May 12, 1953. 

Two new laws pet 


South Carolina . 
mit employment on Sundays during periods 
of national emergencies. The first author 
izes textile plants engaged in defense pro- 
duction to operate on Sundays. The second 
permits employment of women and children 
on Sunday in mercantile or manufacturing 
establishments. In both cases permission 
obtained from the 

Persons conscientiously opposed 


similar 
defense 


must be Commissioner 
of Labor. 
to Sunday work shall not be discriminated 
against as to seniority rights or otherwise 
because of their refusal to work on Sunday 
in such cases. S. 187 (Ch. 253) and S. 188 
(Ch. 254), both approved April 24, 1953. 


Texas . Under an amendment to the 
law, female bank employees will be permit- 
ted to work 12 hours per day but not in 
excess of 54 hours per week. Previously, 
their employment restricted to 
hours per day or 54 per week. If such em- 
ployee works more than 40 hours per week, 
she is now entitled to receive double pay 
for all hours in excess of nine hours per day. 
H. 249, approved June 2, 1953. 


was nine 


Wisconsin Annual license fees pay- 
able by employers of homeworkers have 
been increased from $1 to $3 
are issued by local health officers. A. 311 
(Ch. 227), approved June 2, 1953 


Such licenses 
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Is It Better Than Nothing? 


Law: The Science of Inefficiency. William 
Seagle. The Macmillan Company, 60 Fifth 
Avenue, New York, New York. 1952. 177 
pages. $3.50. 

The iconoclast Seagle says that “by its 
very nature law is doomed to be inefficient.” 
A lawyer will immediately ask: How does 
he define “efficient”? This seems to be 
the definition: “The concept of effi- 
ciency has meaning only in relation to 
ends to be accomplished; unfortunately 
there is no agreement concerning the ends 
to be served by the law. The law is sup- 
posed to promote Stability, but it is also 
supposed to leave room for Change. Although 
the law is supposed to insure Liberty, it 
must also reconcile liberty with Authority. 
The law must undoubtedly do a great deal 
of reconciling. It must reconcile the rights 
of the Individual with the rights of the 
State; the rights of Persons with the rights 
of Property, and, of course, Law with Jus- 
tice. In these large abstractions there is 
comfortable room for maneuvering in any 
desired direction. The law may be com- 
pared to a machine that has been so con- 
structed that it will run in all directions at 
one and the same time.” 

In a series of chapters the author de- 
scribes a number of those inconsistencies 
which we have all found to exist with the 
courts and judges, with administrative agen- 
cies and examiners, and with statutes and 
legislators; and somehow this comparison 
leaves us with the feeling that law in its 
most inefficient state is to be preferred to 
injustice in its most efficient state. 


Accent on Economics 

Readings in Labor Economics. Edited by 
Francis S. Doody. Addison-Wesley Press, 
Inc., 50 Kendall Square Building, Cam- 


Books Articles 


bridge 42, Massachusetts. 1950. 


$4.50. 


Francis S. Doody is associate professor 
of economics at the College of Business 
Administration, Boston University, and he, 
as editor of this book, has collated a large 


481 pages 


selection of articles reporting on labor eco- 
nomics. The type of articles selected is not 
the easy-reading popular type but the one 
expressing a documented opinion. The jour- 
nals from which the articles have been taken 
are Quarterly Journal of Economics, American 
Economic Review, Annals of the American 
Academy of Political and Social Science, 
Monthly Labor Review, Journal of Political 
Economy, Law and Contemporary Problems, 
International Labour Review and The New 
York Times Magazine. This book is intended 
as a supplement for collegiate courses in 
the kept at a 
minimum by the use of photographic re- 
productions of the articles from 
The distribution need 
not be limited, however, 


labor, and price has been 


many of 
the original journals 
ges because 


type which 


to coll 
the articles selected are of the 


never grow old. 


To Forestall Atrophy 


The Development of Executive Talent. 
Edited by M. Joseph Dooher and Vivienne 
Marquis (Associate Editor). 
Management Association, 330 
Street, New York 36, New 
576 pages. $6.75. 

\ rather difficult fact is that be- 
yond a certain age our mental and leader- 
ship capacities begin to atrophy unless we 


American 
West 42nd 


York 1952. 


to face 


subject ourselves to broad to continu 
ing stimulation and to new challenges. The 
AMA has gathered—in what can be called 


a handbook of management development- 


ine 


a series of case studies and actual develop- 
ment programs which are combined with a 
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great amount of opinionated articles on the 
subject. 


Conference Report 


Labor Laws and Their Administration. 
United States Department of Labor, Wash- 
ington, D. C. 1952. 101 pages. 30¢. 


This booklet contains the proceedings of 
the thirty-fifth convention of the Inter- 
national Association of Governmental Labor 
Officials held this time last year in San 
Juan, Puerto Rico. 





ARTICLES 





Slavery in 1953? . . . Americans are 
inclined to take freedom so much for granted, 
that most of them would view with incred- 
ulity, and properly so, any statement that 
there are workers in the United States who 
do not have the right to leave their jobs at 
will. “Free mobility of persons inheres in 
the political atmosphere of the United 
States,” says the author at the outset of 
this study of the restrictions on movement 
of workers. He Thirteenth 
Amendment and the Anti-Peonage Act as 
they affect the question. Military conscrip- 
tion, the status of seamen, children, vagrants, 
convicts and a few other exceptions to the 
general rule are categorized and explained. 
One of the most interesting conclusions 
in the article is that “after 1900 an obscure 
statute enacted primarily to curb abuses of 
wilitary authority in a remote province 
became a lever against bondage, and has 
served as the primary national force against 
involuntary servitude to the present day.”— 
Rutledge, “Regulation of the Movement of 
Workers: Forced Labor in the United 
States,” Washington University Law Quar- 
terly, April, 1953. 


discusses the 


The Ears of the Congress . . . The ears 
of Congress should be burning these days 
with the tons of advice being handed out 
to that august body on the subject of 
amending the Taft-Hartley Act. The quan- 
tity and the quality of most of this advice 
should gladden all those interested in ob- 
taining a fair and workable federal labor 
relations statute, whatever side of the fence 
they may be on. This article is an objective 
general treatment of the subject, notable 
for its fairness and the clarity with which 
it points up the basic issues facing ~ our 
national legislators in this controversial 
area, 
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“In the art of adjusting the delicate 
balance of power between the various inter- 
ests in a complex society,” the author ad- 
vises, “the solution is more a matter of 
education than legislation; more of under- 
standing than correction.”—Waldman, “Labor 
and the Nation: Proposals for a Sound 
Labor Relations Law,” American Bar Asso- 
ciation Journal, May, 1953. 


The Law That Says Who Gets How 
Much What does the Fair Labor 
Standards Act mean to the practicing law- 
yer? Plenty, says the author of this article: 
“It means, first, that he is likely to be 
frequently consulted or confronted with 
questions in this field. Secondly, that 
questions which provoke such a huge vol- 
ume of litigation are sufficiently complex 
and controversial to warrant careful study 
and research. Thirdly, that improper advice 
to a client could mean civil injunction, con- 
tempt action, or criminal prosecution by 
the government, or suit by an employee for 
double damages plus attorneys’ fees and 
costs.” 


>. 89 


Following this attention-getting introduc- 
tion the paper briefly discusses the high 
The article was not 
thorough treatment of the 
wage and hour law but it contains enough 
material to serve as an excellent starting 
point for practitioners who have thus far 
postponed the serious study of the subject 
that each is cautioned to make. 


points of the act. 


intended as a 


The article ends on another warning note: 
“From the foregoing summary statement 
of some of the essential provisions of the 
Federal Wage and Hour Law, it can readily 
be seen that it affects an infinite variety of 
complicated industrial and other business 
situations which repeatedly present them- 
selves in the every day work of the practic- 
ing lawyer. A few of the underlying con- 
cepts of the law, some of the ‘bread and 
butter’ problems it presents, and some of 
the recent legislative changes have been 
touched upon. They should make 
thing clear. The practitioner who fails to 
recognize these questions of coverage and 
exemption, of hours worked and travel time, 
of fixed and fluctuating weeks, of 
overtime and record keeping, and of what 
constitutes ‘oppressive child labor’ is in- 
viting trouble for himself and for his client. 
He is asking for even more trouble if he 
fails to secure the proper answers to these 
questions.”—-Wecht, “The Federal Wage 
and Hour Law,” Dickinson Law Review, 
March, 1953. 
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Concerning the Inexpert . . . This 
ticle warns employers that some of 
self-styled “industrial relations experts” 
fering their services for pay cannot be de- 
pended upon to solve labor problems. “As 
a former law-enforcement agent of the U. S. 
Department of Labor,” the author says, “I 
know of several nationally known industrial 
relations experts, who, instead of aiding 
employers, were found in violation of appli- 
cable labor laws themselves. If these ex- 
perts can’t help themselves, how can they 
help others? In the end their clients 
may be subject to heavy penalties.”—Stevens, 
“Keep Away from ‘Experts’,” Bedding, May, 
1953. 


FEPC Is Great—For the Other Fellow 
vis When investigating officers of an 
“employment on merit” commission call on 
an employer against whom a complaint of 
discrimination has been made, there invar- 
iably is agreement with the purpose and ob- 
jectives of the fair employment practices 
law. In the typical case, however, the em- 
ployer, when faced with a case in his own 
company, concludes that his situation is a 
special one and that the law should not 
apply to him. Carrying out the directive 
of such a statute is delicate work. This 
article, by the executive director of the 
Minneapolis FEPC, describes the workings 


ar- 
the 
of- 


of the law and is illustrated with case his- 
tories.—Leland, “We Believe in Employment 
on Merit, but .” Minnesota Law Review, 
March, 1953. 


The Plight of the Picket . . . Even be- 
fore the Norris-LaGuardia Act, New York’s 
highest court had been of the most 
liberal in the nation, from the point of 
view of labor, in deciding picketing cases. 
Since then the state legislature has 
acted measures designed not only to guard 


one 


“en- 


against infringements of the rights already 
granted to labor unions by the New York 
courts, but also to expand those rights and 
to create new Yet, it is one of 
the anomalies of our [New York] law that 
these statutes have been perverted 
by the New York courts into instruments 
for oppressing them and restricting their 


ones. 


rights.” 

Insofar as it may fairly be said that a legal 
writer takes sides on a labor law issue, this 
He suggests 
that one answer to the prohibition of peace- 
ful picketing which 
the Empire State is elimination of 
authority to decide issues involving labor 
disputes in interstate 
inger, “A Summary and Critique of the Law 
of Peaceful Picketing in New York,” Ford 
ham Law Review, March, 1953. 


author is on the side of labor. 


sometimes occurs in 


State 


commerce.—Schles- 





PROFIT-SHARING PLANS UNDER THE FEDERAL INCOME TAX LAW 
—Continued from page 488 





are forfeitable, no deduction is allowed for 
any taxable year.” 


How to Get Plans Approved 

The 
cently published two rulings which are in- 
tended to aid taxpayers and practitioners 
in obtaining approval of plans. 


Bureau of Internal Revenue has re- 


One, Revised Ruling 32,” sets forth the 
procedure to be followed in obtaining a rul- 
ing on the initial qualification of a plan, on 
amendments to an existing plan, as to the 
effect of a curtailment or termination of a 
plan and as to the effect of an investment of 
trust funds in the stock or securities of the 
employer. The request and accompanying 
data are filed with the local Director of In- 
ternal 
by specially trained pension-trust reviewers 
in the office of the Head of the Audit Divi- 


Revenue and the case is processed 


% See Regs. 111, Sec. 29.23(p)-11. 
& Rev. Rul. 32, 1953-6 IRB (March 16, 
p. 44. 


1953), 


Profit-Sharing Plans 


sion. Provision is made for appeals and re 
ferral of cases to the Bureau in Washington 
for technical The Pension Trust 
Branch, Special Technical Services Division, 


also postreviews 


advice, 
in Washington field rulings 

The other, Revised Ruling 33," is a com 
pilation of the official 
position taken on various issues which have 
the of 
up-to-date codification of rulings and takes 


guides which show 


arisen in processing cases. It is an 


cognizance of new issues arising by provid 
ing for the promulgation of additional re 


leases as such issues are resolved. 


] 


\ training program has recently been 


completed in Washington and a new force 
of agents together with the specially traimed 
previous staffs are ready and eager to assist 
all concerned in having their cases processed 
and obtaining rulings as to the qualification 
f plans under Section 165(a) of the In- 


ternal [The End] 


* Ruling cited at footnote 35, p. 47 


Revenue Code. 
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News of Work 
and Working People 








Meetings of Labor Men 


Summer Workshop in Workers’ Educa- 
tion Methods and Techniques, Rutgers Uni- 
versity.—Local union officers, foreign trade 
unionists and others interested in finding 
out how to set up and participate in union 
activities are urged to attend an intensive 
course offered July 17-26 by the Institute 
of Management and Labor Relations at 
Rutgers, The State University of New Jer- 
sey. The program was planned with the 
aid of an independent advisory committee 
drawn from AFL, CIO and independent 
unions as well as other community and so- 
cial organizations. Room, board and tuition 
for the workshop cost $90. To register, 
write: Harry ‘Stark, Director, Summer 
Workshop, Institute of Management and 
Labor Relations, Rutgers University, New 
Brunswick, New Jersey. 


Third World Congress, International Con- 
federation of Free Trade Unions.—The AFL, 
CIO and United Mine Workers are sending 
representatives to the congress which opens 
in Stockholm, Sweden, July 4. High officials 
of the three groups met June 17 to discuss 
and agree upon the role each will take in 
debate upon major issues at the international 
meeting. A joint statement issued by the 
American unionists strongly attacked the 
labor policies of the Soviet Union and other 
Iron Curtain countries. 


Are You Burned Up 
About Book Burning? 

Union official succeeds in getting book 

on Taft-Hartley recalled from circula- 

tion by State Department. 

“Book burning” is a much-talked-about 
subject these days. The Senate is investi- 
gating the government’s choice of volumes 
for distribution overseas in our propaganda 
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campaign. President Eisenhower has made 
a speech giving his view of the issue. The 
press has shown editorial concern. It was 
perhaps inevitable that a labor question would 
sooner or later get into the act. 

The Foreign Journalists Liaison Staff of 
the United States Department of State touched 
off a controversy by issuing a publication 
entitled “The Taft-Hartley Act.” The work 
came to the attention of Jacob S. Potofsky, 
president of the Amalgamated Clothing 
Workers of America and chairman of the 
C1O International Committee. Mr. Potofsky 
did not like it and said so in a letter to the 
Secretary of State, John Foster Dulles. 


The letter said, in part: “This publication 
is shockingly anti-labor and replete 
factual mistakes. It should bi 
withdrawn from circulation immediately and 


with 
errors and 


you should disavow it 


“The anti-labor character of the publica 
from the list of 
cusations, loose adjectives and anonymous 


iion is manifest false ac- 
criticisms, which the document uses against 


American unions and their leaders.” 


4 number of examples of objectionable 
material in the work were cited, and they 
do indicate that the author was unfriendly 


toward organized labor. 


Mr. Potofsky’s letter got quick action. Mr 
Dulles replied: “I have investigated this 
matter, and find that the publication was 
issued in an unauthorized manner, without 
receiving the required approval of a re 
sponsible officer. I understand that appro 
priate disciplinary measures will be instituted 
based on the issuance of a publication in 
violation of pertinent instructions.” 

Fortunately for all concerned, the publica 
tion enjoyed very narrow circulation before 
it was recalled. Mr. Dulles said: “This pub- 
lication was distributed only to a small num- 
ber of foreign journalists resident in this 
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country, and was not disseminated through 
the regular overseas and domestic facilities 
of the Department of State or the Inter- 
national Information Administration.’ 


President Eisenhower 
Asks for Accident Reduction 


Conference on occupational 
requested to intensify campaign. 


“An annual toll of 15,000 deaths and 
2,000,000 injuries occuring in the course of 
employment is an economic and social waste 
we cannot afford,” President Eisenhower 
wrote recently to Secretary of Labor Durkin. 
The occasion was a request for intensification 
of the work of the President’s Conference 
on Occupational Safety, a voluntary organ- 
ization of top leaders from American busi- 
ness, labor, insurance companies, education, 
state and federal agencies and private safety 
groups devoted to reducing accidents in the 


safety 


course of employment. 

“Such injuries mean a loss to the worker 
in health and earning power, to the employer 
in lower production and higher operating 
costs, and to the Nation in manpower skills,” 
the message continued. “Management, labor 
and public and private agencies share an 
obligation to safeguard their fellow citizens 
employed in the workplaces of the Nation. 
It is appropriate that the Federal Govern- 
ment provide a means of bringing together 
resources to curb accidents to 


these vast 


wor! kers.” 


The Laborer and His Bread 
Must Not Be Parted 


Acting Chief Justice Terrell of the 
Florida Supreme Court colorfully de- 
scribes a materialman’s lien. 

The right of the individual to enjoy the 
fruits of his labor was set forth in striking 
fashion recently by Acting Chief Justice 
Terrell of the Florida Supreme Court in 
U.S. v. Griffin-Moore Lumber Company, Inc., 
53-1 ustc § 9301. In upholding the priority 
of a perfected materia!man’s lien over later 
federal tax liens, the learned Justice used 
these stirring words: 

“Furnishing labor and material not only 
results in unjust enrichment of the lands [if 
the laborer or materialman is not given 
priority in the enforcement of his lien claim] 
but it is the very source of the laborer and 
materialman’s bread and butter. . . . No 
legislative body in this country would deign 
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to enact a law to separate the laboring man 
from his bread. Man’s necessity for bread 
preceded his necessity for law. It is the 
staff of his life, the basis of his health, his 
culture, his religion, and every impulse, good 
or bad, that colors his thinking. To con- 
tend that a tax claim of any character can 
deprive him of it is contrary to nature and 
all human experience; it is contrary to equity 
and would contravene every natural impulse. 
The state may trim corners and get along 
with less taxes but the working man can’t 
cut corners and get along with less bread. 
Any other interpretation of the me- 
chanic’s lien statute would leave the laborer 
in a most precarious condition and would 
deprive him of that which the law has pro- 
vided to safeguard his economy. Western 
culture has always recognized the right to 
eat, to worship, to commerce in thought, 
to criticize the things we hate as well as 
the things we love; the law and common 
sense recognize this and have consistently 
refused to mess with these freedoms.” 


Gl Bill Nine Years Old 


More than half of the veterans of World 

War Il received training benefits. 

The GI Bill of Rights, Public Law 346, 
78th Congress, was nine years old on June 
22. One of its 


education 


most important benefits- 


and on-the-job training at gov 
ernment nearing an end. The 
cut-off point for most World War II vet 


erans was July 25, 1951. For 


expense—ts 


the most part, 
only veterans who began their training be 
fore that date and have remained continuously 
in training since, except for tions 


still 
benefit 


interruy 
beyond their control, are receiving aid 
Another 
ment allowances for periods of unemploy 
The third, a 
providing aid in 


under the act readjust 


ment—has long since expired 


loan-guarantee 


program 
buying homes, farms and businesses, is still 


in force and has about four more years to run 


In the past nine years, a total of 7,800,000 
than half of the men 
women who served in World War II 

form of 


veterans—more and 


have 


received some training under the 


act. They spent a total of 140 million months 


in classrooms, at training benches and on 


Each trainee in the 


for 18 months, on the average 


farms, was program 


The training program will come to an end 
for World War II except a few 
special cases, on July 25, 1956. 


veterans, 
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More than two months later the News 
applauded the UE leadership for offering 
to sign Taft-Hartley anti-Communist affi- 
davits, even if a condition of signing was 
company agreement to arbitrate the stand- 
ards issue.” 

The Elizabeth Daily Journal repeatedly 
urged a reasonable settlement of the dis- 
pute. The Journal was highly critical of 
the political “color” of the UE leadership.” 
The Journal was impartial in its questioning. 
In one of its editorials devoted to the 
‘strike, it asked: “Will the Singer Company 
remain steadfast in its determination to 
entertain no other proposals until the ques- 
tioned standards have been accepted in the 
form they were when the strike was called? 
Or, will this tremendous industry, with no 
thought of the strike leaders, but thinking 
considerably only of the innocent victims 
and the whole city in which its roots have 
grown so deep, revise its stand in the in- 
terest of community welfare?” ™ 


Having editorially asked the company the 
$64 question, the writer, impressed with 
the need for neutrality, asked a similar 
question of the union. “Will the strike 
leaders as firmly stand by their demands 
with the haunting ‘standards’ given top pri- 
ority, regardless of what hardships are suf- 
fered by their people?” 

3y October, some 13 mediators represent- 
ing the States of New Jersey and New York, 
the Federal Mediation and Conciliation Serv- 
ice, the mayor of Elizabeth and the governor 
of New Jersey had endeavored to settle 
this dispute.” Despite these intensive ef- 
forts of public officials, no progress was 
made toward a settlement. 

A break came on October 2 when the 
Bridgeport local settled with the company 
without the aid of outside union representa- 
tives. This was hailed as a betrayal by the 
Singer UE leaders. On October 12, four 
pastors, representing an association of clergy- 
men, made a ringing appeal for a settlement 
of a dispute which by now was hanging on 
the ropes. The clergymen pleaded that 
“the unrestrained quality of mercy be al- 
lowed to prevail, for it will bless him that 
gives and him that takes. Unyielding hard- 

2 Newark Evening News, July 29, 1949. 

%® Elizabeth Daily Journal editorials, Septem- 
ber 27 and 30, and October 6 and 13, 1949. 

* Elizabeth Daily Journal, September 30, 1949. 

*® Elizabeth Daily Journal, August 18, 1949. 

% Elizabeth Daily Journal, October 12, 1949 
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ness in a position once taken is no sign of 
rightness or justice, either in employer or 
employee.” They concluded their appeal 
with a request for “immediate conciliation 
resulting in the resumption of normal in- 
dustrial conditions at the Singer Manu- 
facturing Company.” ™ 


The strike was settled substantially on 
the terms negotiated in Bridgeport and 
work resumed on October 17, 1949.% The 
mayor of Elizabeth hailed the news of the 
settlement as the “happiest thing I’ve heard 
since VJ Day.”® 

There can be no doubt that the feelings 
of the public expressed through its public 
officials and the press played only a minor 
role in the settlement of this unfortunate 
dispute. As Governor Driscoll succinctly 
put it, the parties were “stubborn” and 
were unmoved by the pleas for settlement. 
Their actions were motivated by their own 
economic and/or political requirements, A 
settiement was not effected until it became 
apparent to the union that its staying power 
was ebbing fast. 


Ingersoll-Rand Strike 


A year later, a strike developed in Phillips- 
burg, New Jersey, which involved another 
UE local with the same outside leadership 
which had guided the Singer workers. The 
strike involved 3,400 workers employed in 
the Ingersoll-Rand plants in Phillispburg 
and Easton, Pennsylvania. These plants 
represented the largest single employer in 
that industrial area on both the 
Delaware River. The total population in 
this area is 88,893." 


The strike began on June 24, 1950 when 
the workers rejected a plea by the union 
committee to again postpone economic ac- 
tion.* Public interest in this dispute reached 
fever pitch. The strike was only three days 
old when President Truman ordered planes 
and warships to aid the South Korean 
forces to repel the North Korean invaders. 
On the same day, the frequently alleged 
Communist UE leadership and the strike com- 
muttee 


sides ot 


arranged to meet with company 


* Newark Hvening News, October 17, 1949 
*® See footnote 34. 

* Easton Express, June 29, 1950. 

% Easton Hapress, July 19, 1950. 

* Easton Express, June 24, 1950. 
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representatives to receive company proposals 
to settle the strike.” The issues in dispute 
were wages, retroactivity and pensions, The 
company’s offer was promptly rejected and 
the parties bedded down for a long strike.” 


This dispute, because of its importance 
in the community and because of the Korean 
incident, was rarely off the first page of 
the local newspapers. 


The public was treated to an unusual act 
during the strike when the union acceded to 
a request made by United States Navy 
authorities for the assemblying of a vitally 
needed piece of equipment for the Pacific 
bound aircraft carrier, Philippine Sea. The 
union opened its picket line and company 
supervisors and union members worked 
four hours to complete the required pump 
and get it out of the plant.” 


When the strike was almost a month old, 
the fireworks began in earnest. The Atomic 
Energy Commission requested completion 
of work on certain needed tools. Despite 
a recommendation to the contrary made by 
union local officials, the membership voted 
to deny the request of the AEC for the 
time being.* 

The Easton Express excoriated the re- 
fusal to do the work for the AEC, In an 
editorial captioned, “Turn Out the Pumps,” 
the newspaper thundered that “wage dispute 
or not, every American should put to the 
wheel to help projects that can protect our 
Unless we see that our way 
alternative that 
It would 


way of life. 
of life is protected, the 
looms is too awful to consider. 
mean slavery and the submersion of human 
rights.” ® 

Not a whee! turned in the wake of this 
impassioned plea. It was not until four 
days after this editorial was published that 
the workers got around to formally turning 
down the government’s request for the 
machinery. 

On the same day, the local UE leader- 
ship appeared before the Phillipsburg town 
committee and requested the committee to 
“put pressure” on the company to settle.“ 


The Easton Express was not going to 
take this rebuff lying down. The next day 
it editorially demanded that the union 
“Meet the Request.” Its writer dismissed 
the union’s reasons for denying the AEC’s 





A Chicago jury recently found a 
railroad company guilty of negli- 
gence in a case involving diesel itch 
and awarded $90,000 to three der- 
matitis victims in the railroad's diesel 
shops. The case was the first of its 
type in Illinois under the Federal 
Employers Liability Act. 

—tilinois Labor Bulletin 





request as inconsequential and declared that 
“our country is in mortal danger.” “ 

The battle of releases was on in earnest. In 
an editorial captioned, “Here and Korea,” “ 
the Easton Express said that “Public 
sympathy for the Ingersoll-Rand strikers 
has been appreciably lessened by the refusal 
of the UE union to permit 30 of its mem- 
bers to turn out pumps and compressors 
as requested by the Atomic Energy Com- 
mission.” 

The editorial writer reminded its readers 
that a war was in progress and continued 
by saying that “it is essential therefore that 
the labor dispute at the Ingersoll-Rand, 
which has idled this important 
duction plant for more than a month be 
settled promptly. 


war pro- 


“Idling a plant for a long period by a 
strike is a blow for the enemy as effective 
as sabotage or bombing. The end result 
is the same—no production.” 

The editorial concluded by calling the 
workers patriotic Americans and_ their 
leadership Communists 

Although this condemnation of 
union leadership did not hasten a settle- 
ment of the strike, it did infuriate the strike 
leaders. The next day, the union officials 
threatened to discontinue giving the Express 
union releases unless the newspaper printed 
“fair material.” “ 


strong 


Letters to the editor containing expres- 
sions of individual opinion regarding the 
strike reached considerable proportions and 
generated considerable heat. A casual count 
discloses some 26 letters to the editor of 
the Easton Express between July 28 and 
August 28. Most of these letters condemned 
the strike leadership; a few supported the 
union position. A few others were philo- 
sophical in tone and pleaded for a resumption 
of work. One writer who signed him- 





3° Easton Express, June 27, 1950. 
* Easton Express, June 29, 1950. 
1 Easton Express, July 1, 1950 

“2 Easton Express, July 21, 1950. 
*# Easton Ezpress, July 22, 1950. 
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* Easton Hapress, July 26, 1950. 
* Easton Express, July 27, 1950 
“ Easton Express, August 2, 1950 
* Easton Haepress, August 3, 1950 





self “The Story Teller” sought to draw a 
moral from the strike by telling the tale 
of the papa and mama pig who had a large 
family and who for a long time lived happily 
together until a quarrel developed between 
the parents. The quarrel was so bitter that 
the piglets suffered immeasurably. The 
moral inferred was that the fight between 
labor and management had become so bitter 
that it was destroying the “family” of 
workers. 


A nationally syndicated columnist got 
into this family brawl by saying in one of 
his columns that the Ingersoll-Rand strike 
was Communist inspired.“ The union’s 
president denied that the strike was in- 
spired in Moscow.” While issuing denials, 
this same official denied a Congressman’s 
charge of “red” domination of the strike.” 


The Atomic Energy Commission issue 
was finally “settled” when pickets permitted 
Army personnel to load pumps ™ and granted 
the Navy’s request to enter the plant.” 


There had been no joint meetings between 
the parties since the debate in the press. 
A meeting for renewal of negotiations was 
not arranged until August 31. Meetings 
began on September 1 and continued to 
Sunday, September 2, when an agreement 
was reached early in the morning ending 
the 73-day-old strike.” 


The settlement reached was a compromise 
of the union’s wage demands and a com- 
promise of the company’s original and sub- 
sequently modified pension position. Until 
the union’s minimum demands on pensions 
were met a settlement was unlikely, despite 
a growing unrest among the workers and 
despite daily denunciation of the strike 
leadership. Again, the economics of the 
situation settled the problem, not the rising 
crescendo of public clamor. 


The Singer and Ingersoll-Rand strikes 
reflect the failure of public opinion, as ex- 
pressed by political, clerical and mercantile 
leaders in the community, to modify the 


course of a private labor dispute. Public 
opinion, in these cases, played a typically 
ineffectual role. This performance is re- 
peated in virtually every private labor dis- 
pute in the country. 


The Strike Hits the Public Directly 


Does “public opinion” have the same 
minimal effect on labor disputes directly 
involving the public as on the usual in- 
dustrial matter? 


A local transit strike affects a large seg- 
ment of the community in a direct and im- 
mediate fashion. It is unlikely that the 
alternative device will be as satisfactory 
to the consumer as the service denied 
because of the labor dispute. In such 
disputes then, the public has a choice op- 
portunity to make known its feelings to the 
disputants and to demand an immediate 
resumption of service. What is the record? 

A check of the New York Times Index 
from 1951 to date reveals 27 municipal 
transit strikes, from Albany to Zanesville. 
These strikes range in size from a handful 
of drivers to a major industrial city’s full 
complement of drivers and mechanics.” 
These strikes lasted from three days™ to 
four months. They affected some com- 
muters in Elyria, Ohio, as well as com- 
muters in Detroit, Philadelphia, New York 
City and other major cities of the country.” 


A review of these transit disputes dis- 
closes that in those states in which public 
opinion views a utility strike in the same 
category as any other industrial strike, the 
utility strike runs the same course. The 
New York City Transit strike of January, 
1953, which is reviewed below, is illustra- 
tive. Where a state legislature, presum- 
ably in response to the will of the public, 
has enacted legislation prohibiting utility 
strikes, then the duration of the strike is 
likely to be shortened. A law which sub- 





* Easton Express, August 10, 1950. 

*” Easton Hapress, August 14, 1950. 

* Easton Express, August 15, 1950. 

* Easton Hxpress, August 16, 1950. 

% Easton Express, August 28, 1950. 

% Easton Express, September 1 and 2, 1950. 

*% Fifteen bus drivers struck in Albany in May, 
1952, and 9,500 employees of the Philadelphia 
Transit System engaged in a work stoppage 
in January, 1953. Since the New York Times 
covers only the more significant matters, a 
check was made of the Motor Coach Operator, 
for April and October, 1952, published by the 
Amalgamated Association of Street Electric 
Railway & Motor Coach Employees, AFL, the 
major union in the field. This union has in its 
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constitution a provision designed to recognize 
the public import of the work of its members 
and will not authorize a strike until after 
arbitration has been proposed and rejected. 
Between June 1, 1951, and July 1, 1952, this 
union reports 75 strikes, on as many properties, 
taking place in 26 states and Canada. 

55 Capitol Transit System, Washington, D. C., 
New York Times, July 1, 1951 

% East Massachusetts Street Railway 
pany, New York Times, March 10, 1951, 
July 15, 1951. 

% New York Times Index, 1951, 1952 and Janu- 
ary, 1953 under heading: ‘‘Transit, Municipal 
System."’ 


Com- 
and 
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Perhaps the greatest single factor 
behind its growth potential is New 
York’s diverse and skilled labor 
force. For no matter how marvelous 
the machines that engineers develop, 
men and women must be on hand to 
run them. — New York State In- 
dustrial Commissioner Edward Corsi. 





ordinates private quarrels to the public wel- 
fare may be deemed an expression of public 
opinion. However, examination of the cases 
shows nothing axiomatic with respect to 
disputant reaction, irrespective of the pres- 
ence or lack of state legislation regarding 
public utility labor disputes. Typically, it 
can be said that, regardless of the presence 
or lack of legislation, the public pays for 
the settlement, in whole or in part, by way 
of tax forgiveness, fare increases or the 
like. The public in these situations learns 
in a painful way that it can’t have its service 
and a nickel fare too. 

The riders of the New York City bus 
transportation system were annually sub- 
jected to the threat of a work stoppage. 
After a debate of aimost two years on the 
imposition of the 40-hour work week, with- 
out loss of take-home pay on eight private 
bus lines, the break finally came with the 
new year, 1953." It was estimated that 3.5 
million riders daily would have to find other 
means of transportation or stay at home.” 
The strike lasted for 29 days and for the 
duration never left the front page of the 
Times. Since the city controls the levying 
of taxes and the determination of fares, 
bargaining was conducted among three 
parties instead of the usual two, the city 
being an added starter. A reading of the 
Times during the strike period may give 
the impression that the dispute was pri- 
marily between the mayor of New York and 
the international president of the TWU.” 
The “voice of the people”—editorial com- 
ment — with marked impartiality sharply 
took with both the mayor and the 
international president. The was 
criticized for weakness, delay and failure 
grips with the problem and 
attitude of “the public be 
This represents a novel twist 


issue 
mayor 


to come to 
adopting an 
damned.” ® 


for the elected spokesman of public opinion. 
The union president took a literary tongue 
lashing. He was criticized for his alleged 
arrogance and chided for abusing the mayor. 
The editorial warned Mr. Quill that his 
antics were “carefully noted by the public.”@ 


When the strike was finally ended by an 
agreement to arbitrate it, the whole thing 
was called a mistake. The city, originally 
alarmed by the threat, had taken the union’s 
Sunday punch in its stride. The people 
apparently got to work on time, crossing 
the street was less fraught with danger, the 
air was free from noxious fumes and there 
was an obvious diminution of the clang and 
clatter of the buses. “It is certainly with 
mixed feeling that the public sees a return 
of the nuisances committed.” ® 


This was a political strike.“ Everyone 


connected with it agreed that the workers 
were entitled to a 40-hour work week with- 
out loss of take-home pay. The question 
was where was the money to come from? 
The companies wanted a higher fare or tax 
relief. The city wanted to keep a 10-cent 
fare (this was a municipal election year) 
and offered tax relief. Section 1 of the 
arbitration agreement which settled the 
strike states that “The companies recognize 
the objective of attaining the 40 hour work 
week without loss of take-home pay” and 
Section 3 reads that “the parties realize 
that the Board of Estimate of the City of 
New York has expressed its determination 
and attitude that the basic 10¢ fare be pre- 
served,” ® 

It is unfortunate indeed, that the TWU 
was forced to strike to obtain for its mem- 
bers what everyone conceded was its due, 
because the public seemingly needed to be 
persuaded to pay for it. 


Michigan has a statute prohibiting strikes 
of public workers” which was applied to 
striking bus drivers. Florida enacted a stat- 
ute prohibiting utility strikes" which was 
similarly applied. 


The 3,700 employees of the Detroit Street 
Railways struck for a 7!4-cent wage increase.™ 
The strikers were discharged under Michigan’s 
Hutchinson Act which prohibited strikes in 
public utilities. Despite conferences called 
by city officials, the stalemate held for al- 
most two months. After 52 days of strike, 
a Wayne County court held that the strike 





% New York Times, January 1, 1953. 

5° New York Times, January 1, 1953. 

* New York Times, January 1, 4 and 28, 1953. 
* New York Times, January 6, 1953. 

*® New York Times, January 6, 1953. 

*® New York Times, January 30, 1953. 
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* Fortune, March, 1953, p. 78. 
* TWU Express, January, 1953 
* Michigan Law, Act No. 336, L. 


1947 
“ Florida Law, Ch. 23911 (No. 297, L. 
H954) 


* New York Times, April 22, 1951 


1947; 
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was illegal and was violative of the state act 
requiring dismissal of strikers. The court 
recommended a return to work, arbitration 
of the wage dispute and a higher court test 
of the constitutionality of the state law.” 
It took a week to follow Judge Jayne’s ad- 
vice and vote an end to the strike.” In this 
strike, as in most others, the losses involved 
were measured in terms of wages lost to 
workers and income to the facility. Not a 
word about the “losses” imposed upon a 
suffering public in a major industrial city 
whose only mode of mass public transpor- 
tation is a system tied up by a private dis- 
pute for 59 days. 


In Miami, Florida, 750 bus drivers struck, 
compelling 90,000 riders to find other means 
of transportation in Miami and Miami 
Beach." Just prior to the walkout, Gover- 
nor Fuller Warren appointed a board of ar- 
bitration pursuant to the Florida statute. 
This action by the governor reflected his 
opinion of the degree of hardship that would 
follow in the wake of a strike. The calling 
of a strike became illegal. That did not 
deter the members of the Amalgamated 
Street Electric Railway & Motor Coach 
Employees from rejecting a 4-cent offer, 
striking and remaining on strike two weeks.” 


The Miami riding public whose needs 
were ignored by the disputants bought a 
14-cent settlement when the transit com- 
pany was permitted to discontinue the bargain 
fare of two tokens for 25 cents in Miami 
and substitute a straight 15-cent fare.” At 
that, it took a flight from Paris to Miami by 
Ambassador William D. Pawley, president 
and owner of the company, to effect a 
settlement.” 


Striking even closer to the interests of 
the public and presumably the subject of 
more than the usual amount of public opin- 
ion are work stoppages of public employees. 
Does the fact that the public, in such dis- 
putes, is so intimately concerned with the 
dispute make such stoppages painless? The 
record on this score seems to indicate that 
there is no painless application of an arojtsed 
public opinion which will avert an incipient 
strike of public employees or terminate one 
in short order. 


School teachers, by the nature of their 
calling, are a conservative group as a whole. 


® New York Times, June 12, 1951. 

” See footnote 69. 

™ New York Times, February 2, 1952 

* New York Times, February 18, 1952. 
* See footnote 72. 

* See footnote 72. 


Trade union membership among this profes- 
sion is negligible. A strike of school 
teachers a few years ago would have been 
unthinkable on two counts. First, teachers 
simply do not think in the same terms as 
industrial workers regarding their employ- 
ment. Second, a greater affront to the em- 
ploying community than a strike of its 
teachers is difficult to conceive. 


The record of the past five years, how- 
ever, tell of a change of heart and mind 
on the part of teachers. Not only are they 
indicating interest in organizing in a man- 
ner comparable to the industrial worker but 
they are also adopting his tools to attain 
an objective. For the most part, the feel- 
ing of the public pulse indicates a high 
degree of sympathy for the underpaid teacher 
and at the same time an attitude of “they 
shouldn’t have done it.” 


Most teacher strikes are of short duration. 
The teachers themselves are accutely aware 
of their responsibilities to their temporary 
wards. Yet we find 11 teacher strikes re- 
ported between 1949 and 1952.% These 
strikes are not concentrated in any one part 
of the country. They range from Rhode 
Island™ to Georgia” to Minnesota.” 


Most of these teacher strikes were settled 
by a promise of a wage increase, or the 
negotiation of a wage increase, by the 
responsible spokesman for the employing com- 
munity. In the 13-week strike of Minne- 
apolis teachers and janitors™ it took con- 
ferences conducted by Governor Youngdahl 
with union leaders and a promise to 
place before county legislators “the serious 
financial needs of the schools,”™ before 
teachers agreed to return to their classrooms. 

Even in those states which prohibit strikes 
of public employees by law, such strikes 
not only occur but we may find public 
officials expressing their sympathy with 
the strikers. 

For example, in Yonkers, New York, 
following a refusal by 15 garbage collectors 
to work on Sunday at straight time and 
three others to go through a musicians’ 
picket line, the 18 employees of the De- 
partment of Public Works were suspended. 
Almost 500 fellow employees refused to go 
to work, demanding the lifting of the sus- 
pension of the 18 workers as well as a settle- 

% New York Times Index, 1949, 1950, 1951, 
1952. 

% New York Times, May 5, 1948, May 16, 1951. 

™ New York Times, April 8, 1949. 

7% New York Times, February 25, 1951. 


** New York Times, February 8, 1951. 
*” New York Times, February 14, 1951. 


July, 1953 @ Labor Law Journal 








Soviet Communism offers empty 
promises to solve the problems op- 
pressing so many workers. One 
looks in vain for concrete actions by 
the Communists to answer man's 
need for peace, freedom and eco- 
nomic security. —George Meany 





ment of the disputed pay for the Sunday 
work issue.” 

The Yonkers city manager responded by 
characterizing the concerted support of the 
suspended employees as a strike and im- 
posed the automatic discharge provided in 
the New York Condon-Wadlin Act. At 
this point, with garbage accumulating in 
the streets of Yonkers, the feelings of both 
the public and the union members were 
outraged.™ 

A settlement was negotiated providing 
for double time for work on Sunday and, 
in addition, arrangements were made for the 
establishment of a grievance procedure for 
the employees of the Department of Public 
Works. Work was resumed but the penalty 
provisions following the return to work of 
striking public employees were imposed. 
The returning employees were to be con- 
sidered new employees without civil service 
rights for a period of five years and entitled 
to no pay increases whatever for a period 
of three years.™ 

An appeal to the courts by 47 of these 
employees, who had been heard by the 
Yonkers city manager and found guilty of 
engaging in an illegal strike, resulted in a 
reversal for these people.“ We find the 
interesting situation of 47 out of approxi- 
mately 500 people who, because they had 
taken their case to the courts, were absolved 
of wrongdoing and their rights restored. 
The remaining employees “guilty” of the 
same deeds, but not having appealed to the 
courts, are in the unfortunate position of 
being subject to the original decision by 
the city manager 

One employee who was promoted but 
denied a wage increase that normally goes 
with that promotion would no doubt be a 
willing witness to the injustice of it all.™ 

In this Yonkers situation, we find a dis- 
pute between the public and its employees 
which allegedly constituted a hazard to the 

%1 Yonkers Herald-Statesman, February 28, 
1949. 

8? Yonkers Herald-Statesman, March 1, 1949 


8% Yonkers Herald-Statesman, March 21, 1949 
8 New York Times, March 7, 1950. 


The Developing Law 


health of the “employer.” The New York 
law prohibits public employee strikes and 
imposes severe penalties on violators. How- 
ever, not only did the law, as an expression 
of public opinion, fail to deter men from 
pursuing a course of action they deemed 
necessary but the public officials in charge, 
the “keepers” of public opinion, agreed with 
them and made concessions to them. Fi- 
nally, in a locking-the-stable-after-the-horse- 
has-been-stolen manner, the city officials 
agreed to establish a grievance procedure 
so that in the future the employing public 
might have an opportunity to evaluate the 
grievances of its servants. 

A strike of 3,000 janitors and garbage 
collectors which shut down Baltimore schools 
and piled up garbage for about two weeks 
had a somewhat different conclusion.” 
When the strike was a week old, Mayor 
D’Alesandro, after a meeting with union 
representatives, announced that “I told them 
to bring the men back to work. I told 
them you have no right to strike against 
the public interests at any time.” ” 

One cannot quarrel with this statement. 
3ut it took an additional week of strike, 
plus a withdrawal of union recognition be- 
fore the wil! of the public for essential serv- 
ice was served and work resumed.™ 

The foregoing analysis has been limited 
to strikes that were essentially local in 
character. They involved private and public 
employers. In virtually all cases reviewed, 
public opinion played a minor role in in- 
fluencing the activities of the disputants. 


The final group of cases to be considered 
are those of national importance, those 
deemed “national emergencies” in the event 
of a strike. Obviously, the public cannot sit 
by and see a society created in its image 
destroyed by private economic conflict. 
Equally obvious, perhaps, is the need to 
marshal public opinion so that destructive 
strikes can be at least minimized to serve 
the public interest. There are some philo- 
sophical differences of to the 
effectiveness of “law” as an expression of 
public opinion, in keeping the industrial peace. 


opinion as 


Historian James Bryce is quoted as say- 
ing that “the masses cannot have either the 
leisure or the capacity for investigating the 
underlying principles of policy or for mas- 


* Yonkers Herald-Statesman, January 27, 1951. 
*% New York Times, January 17, 1953. 
8™ New York Times, January 8, 1953 


%’ New York Times, January 17, 1953 





tering the details of legislation. Yet they 
may attain a sound perception of 
the main and broad issues of national policy 

a perception sufficient to enable them 
to keep the nation’s action upon right lines.” ” 


Agreeing as to method, but implying dis- 
agreement as to result is the suggestion of 
a later commentator on public affairs who 
says that “public opinion is expressed by 
a vote, a demonstration of praise or blame, 
a following or a boycotting. They 
count only if they influence the course of 
affairs. They influence it however, only 
if they influence an actor in the affair.” ” 


The public response to the need for a 
defense against “national emergency” dis- 
pute strikes was the “National Emergency” 
section of the Taft-Hartley Law.” This 
section provides for an elaborate procedure 
of appointment of fact finders, injunction 
processes, last-offer elections and, finally, 
the right to strike. Public opinion, as 
expressed by the legislative draftsmen, pre- 
sumed that these detailed procedural re- 
quirements would so focus light on private 
controversial issues as to reduce those 
issues to agreement. No thinking could 
have been more fanciful. 


All of the steps of the emergency ma- 
chinery were utilized in four cases. In two 
of them: (1) the maritime industry dispute 
on the Atlantic, Pacific and Gulf Coasts and 
Great Lakes and (2) the dock workers dis- 
pute on the Atlantic Coast, strikes developed 
after the procedure was exhausted. The 
strikes lasted for 83 and 13 days respectively.” 

In the first of the coal cases the bitu- 
minous coal pension dispute of 1948, the 
strike was in progress for a week when a 
board of inquiry was appointed. The strike 
was almost three weeks old when a restrain- 
ing order was issued on April 3 and was 
disregarded. It was not until after the court 
convicted John Lewis and the UMWA 
of criminal and civil contempt of court and 
fined both heavily and followed this by the 
issuance of an 80-day injunction that work 
was resumed by most miners by April 26.” 


In only one case in which the emergency 
procedure was exhausted, the atomic energy 
dispute of 1948, did a strike fail to develop.” 





Los Angeles manufacturing plants 
today employ almost as many 
factory workers as were employed 
in the entire state of California at 
the end of 1945. Between March 
and April, factory employment in 
the metropolitan area advanced by 
3,800 workers to 622,000—a post- 
war high. Increase over April, 1952: 
64,500 or 12 per cent. Main reason 
for boost: defense production.— 
California Department of Industrial 
Relations, Division of Labor Statistics 
and Research. 





More recently, the Taft-Hartley emer- 
gency procedure was involved in a month- 
long strike called by the United Steel 
Workers at the American Locomotive Com- 
pany plant in Dunkirk, New York. An 80- 
day injunction expired on March 2, 1953, 
almost simultaneously with the reaching of 
an agreement.” Unique in connection with 
this strike was the unsuccessful appeal filed 
by the union seeking to get the injunction 
set aside, alleging misapplication of the 
emergency provisions of the statute.” 

The Taft-Hartley emergency machinery 
was only partly used in five other disputes. 
In the meat packing dispute of 1948, a five- 
day strike of 83,000 workers began the day 
after the appointment of a board of inquiry.” 

In the nonferrous metals dispute of 1951, 
a strike of approximately 40,000 members 
of the International Union of Mine, Mill 
and Smelter Workers was in progress for 
about two weeks. A board of inquiry was 
appointed and, subsequent to its finding that 
an emergency existed, an 80-day injunction 
was sought and obtained, ending the strike.” 

With the exception of a nine-day strike 
involving approximately 42,000 employees 
of captive mines, the bituminous coal miners 
and telephone workers disputes of 1948 were 
settled directly after the appointment of 
boards of inquiry.” 

In the bituminous coal mines contract dis- 
pute of 1949-1950, the United Mine Workers 
left the pits the first week of February, 
1950, and did not return to work unti] March 





%® Time, March 9, 1953, p. 51. 

* Lippman, work cited at footnote 7, p. 55. 

* Labor-Management Relations Act, 1947, Title 
2, Secs. 206-210. 

" Work Stoppages, National Emergency Dis- 
putes Under the Labor-Management Relations 
Act, 1947, June 30, 1952, United States Depart- 
ment of Labor, Series No. 2. pp. 1, 5, 6 and 7. 
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% Work cited at footnote 92, p. 2. 
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™ Work cited at footnote 92, p. 3. 

* Work cited at footnote 92, p. 9. 
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5, despite a board of inquiry report, a federal 
injunction, contract proceedings and a re- 
quest by President Truman to Congress for 
the right to seize and operate the mines in 
view of the “dangerous” diminution of the 
coal supply.” Work was not resumed de- 
spite the acknowledged growing danger to 
the country until after the mine workers ob- 
tained a 70-cents-per-ton increase in em- 
ployers’ payments into the welfare and 
retirement fund.” 


Despite the ferocious attack upon him by 
the press, which some quarters allege repre- 
sents the voice of the people, John L. Lewis 
maintains the support of his membership. 
It has been said that “Lewis has never 
been particularly concerned about what the 
general public thinks of him.” ™ 


A biographer of Lewis is quoted as say- 
ing: “Like some of his industrial counter- 
parts, Lewis has never conceded that a 
public figure must have a constant regard 
for the views of the anonymous multitude.” ™ 


The above recital of experience with the 
force exercised by public opinion through 
the medium of legislative procedures sug- 
gests considerably less than unvarying ac- 
ceptance of the public will. In the ten 
cases in which these procedures have been 
invoked, strikes were called in two after 
all the procedures had been exhausted. In 
only two others is it possible (although not 
entirely so, in view of the nine-day captive 
coal strike of 1948), to say that the public 
desire for industrial peace at least in emer- 
gency situations, was recognized, In the 
remaining six cases, it took the police power 
of the state invoking the injunctive process 
provided by law to restore peace of a sort 
in the warring economic areas. 

A similarly sad record of failure is ap- 
parently in the making in connection with 
railroad disputes. There is hardly another 
area of economic activity which has so 
dramatic an impact on the fears of our citi- 
zens as does a railroad dispute. It will 
probably be a long time before we relegate 
to the recesses of our minds President Tru- 
man’s thundering ultimatum of the draft 
to striking railroad employees.“ The Rail- 
way Labor Act provides for the appointment 
of emergency boards “if a dispute between 
a carrier and its employees should 

threaten substantially to interrupt 


interstate commerce .”™ The National 
Mediation Board, reporting on its eighteenth 
year of work, dolefully acknowledges that 
the procedure for settling emergency dis- 
putes has become increasingly ineffective. 
The board reports that of “a total of six 
such (emergency) boards were created by 
executive order. Three of them were set 
up to consider disputes national in character. 
In only one of these six instances was the 
dispute settled on the emergency board's 
recommendations.” ™ 

The recent history of the steel strikes of 
1949 and 1952 represent two additional illus- 
trations of extreme efforts by disputants 
to obtain public support for their respective 
positions. In each case they engaged in 
economic combat, at the public’s expense as 
well as their own, until a settlement accept- 
able to them was reached. 

It will be recalled that in 1949 the steel 
industry resisted appearance before a Presi- 
dential fact-finding board and, in 1952, de- 
murred in appearing before the Wage Sta- 
bilization The steel people urged, 
instead, utilization of the emergency pro- 
cedures of the Taft-Hartley Act to handle 
both disputes. Without commenting on the 
merits of the differences in the approach to 
the handling of the problem, the simple fact 
is that the President of the United States 
is uShally elected by a majority of those 
voting and thereby is the single, most au- 
thorized spokesman for public opinion. The 
initial refusals to submit to the administration 
approach to the solution of the problem 
certainiy seems to represent more than dif- 
Following the same 


3oard. 


ferences as to form. 
line of reasoning, we have to presume that 
a Presidential fact-finding board represents 
the wishes of the people for industrial peace. 
The needs of the public for such peace 
presumably are to be served when, in its 
name, recommendations for settlement are 
made to the disputants. Yet, in both steel 
contract disputes, the recommendations of 
the fact-finding boards were rejected, and, 
at tremendous cost to the nation, the issue 
was joined in strike and settled only when 
the disputants appeared to have achieved 
minimum objectives. 

The cases cited amply illustrate the in- 
effectiveness of public opinion, because of 





1 Work cited at footnote 92, p. 8. 

1 Work cited at footnote 92, p. 8. 

102 Work cited at footnote 4, p. 404. 

3 James A. Wechsler, Labor Baron (New 
York, Wm. Morrow & Company, 1944), p. 11, 
quoted in the work cited at footnote 4, p. 404. 
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A business which employed several 
hundred persons had asked each 
employee to fill out a questionnaire 
as a first step in reorganizing. One 
of the questions was: “How much 
time do you spend daily at each of 
your various duties?"’ 

When the elevator operator got his 
questionnaire, he spent much time 
on this particular question, then 
finally answered: ‘‘Up 50 per cent. 
Down, 50 per cent.’’"—The Machinist 





in changing the course of labor 
disputes. The cases selected may be multi- 
plied many fold. It is the exception rather 
than the rule that public opinion may be- 
come so mobilized as to affect a given labor 
dispute. Only in rare periods of crisis, 
when pressure groups with diverse interests 
close ranks for patriotic reasons, does that 
which we call “public opinion” move from 
the catch phrase to the meaningful. 


what it is, 


Public opinion, in general, can reasonably 
be presumed to vote for a continuity of 
production regardless of the merits of a 
dispute, Since strikes are not is@lated 
phenomena in these troubled times, it must 
be that economic and/or political considera- 
tions weigh more heavily with the pressure 
groups representing labor and corporate 
management, respectively, then the general 
wishes of a public, the individual members 
of which have their own problems. 


Perhaps that is the way of democracy— 
the way it should be in a free economy. 
The greater the mobilization of opinion, the 
lesser the degree of freedom of individual 
action. Nevertheless, to protect itself against 
excesses of individual and/or collective en- 
terprise, public opinion must serve as “a 
reserve of force brought into action during 
a crisis in public affairs.” 


In most labor disputes public opinion is, 
of necessity, reduced to playing a role in a 
passive fashion. This is necessarily so if 
our democratic institutions are to be re- 
tained. We cannot permit too positive ac- 
tion by the public too often. Society is not 
composed of a unit which responds auto- 
matically to the tune called by even a 


majority. Society is made up of millions 
of individuals with their own needs and 
aspirations. Any misconceptions on this 
score can lead to too great interference in 
the name of the public and hence to a 
change in our institutional structure. 


We constantly seek to maintain a delicate 
balance between private goals and public 
welfare. We seek always to create an en- 
vironment in which the former can grow 
but not at the expense of the latter. We 
must ever be on the alert not to permit 
overzealous concern with the “public at 
large” lest it result in too great a degree 
of dominance over the lives of individuals. 


The public can neither be supinely help- 
less in the face of private combat in indus- 
trial relations nor, as the vernacular has it, 
can it “throw its weight around” too much. 
A very carefully drawn middle course seems 
to be the prescription required to maintain 
the kind of balance we need between private 
and public needs. Through the creation of 
government mediators, at all levels of gov- 
ernment, the public has provided itself with 
a staff of spokesmen who speak in its name 
to labor disputants. In the performance of 
mediation tasks, these spokesmen of the 
public seek to induce reasonable people to 
freely and voluntarily make concessions to 
one another, to their and the public benefit. 
Agreements reached through governmental 
mediation are not agreements directed by 
this medium of public opinion but represent 
the will of the parties. As a public spokes- 
man, the mediator aids the parties, who 
are directly and intimately concerned with 
labor peace, to help themselves. 


As we ,have observed, public opinion in 
general is “not the voice of God, nor the 
voice of Society 2? We should not 
expect then, that public opinion can effect 
labor disputes in general. Neither should 
we be surprised that strikes develop, even 
when opinion may be adverse to a strike. 
Mere unpopularity does not seem to have 
deterred strikes by teachers, garbage col- 
lectors, public utility workers or other 
groups of workers even when such workers 
were subject to severe penalties. 

In the final analysis, “there is no magic 
in either logic or the scientific method which 
will coerce men or nations to subordinate 
the particular to the universal interest or 
the partial by the more uni- 


— [The End] 


to correct 
versal insight. 





1 Work cited at footnote 7, p. 69. 

1% Work cited at footnote 7, p. 197. 

1%” Reinhold Niebuhr, ‘‘Dilemma of Modern 
Man,”’ Nation, February 22, 1947, p. 207, quoted 


512 


by Richard A. Lester, Labor & Industrial Rela- 
tions (New York, Macmillan Company, 1951), 
p. 16. 


July, 1953 @ Labor Law Journal 





A LOOK BACK 


—to July 6, 1892 


‘ 

STRIKE VIOLENCE is the one fea- 
ture in relations between employers and employees which the 
American people will not tolerate, much less condone. This 
public revulsion has been an important reason for the virtual 
disappearance of unlawful physical force in labor disputes. 
On the rare occasions when such outbursts do occur, they are 
relatively small, short-lived and bloodless. 


It was not always so. There are instances in our labor 
history where strikes fomented clashes of such fury that they 
might be termed small-scale wars. A particularly notorious 
month for such deplorable incidents was July, 1892. On July 
6 of that year, the battle between Pinkerton detectives and 
striking workers of the Carnegie Steel Mills at Homestead, 
Pennsylvania, began. In the several days that it lasted, there 
were many casualties on each side. Governor Pattison of 
Pennsylvania ordered out the state national guard to quell the 
fighting on July 10. There was continued intermittent strug 
gling, however, until the strike ended on November 20. 


rn 
Phere WAS ANOTHER great 


strike, accompanied by violence, in July, 1892. On the eleventh, 


the miners at the Coeur d'Alene in Shoshone County, Idaho, 
struck. The intensity of the struggle that followed caused 
President Harrison to issue a proclamation, on the sixteenth, 
commanding all persons involved in the “insurrection” against 
the government of Idaho to disperse. On July 23, the President 
found it necessary to dispatch troops to halt the fighting. 


AtrrEM PTS TO FIX the blame for 
these incidents have contributed little to a solution of their 
causes or an avoidance of their recurrence. It was shocked 
and angry public opinion plus over-all enlightenment on both 
the management and labor sides of the industrial fence that led 
us from the law of the jungle to the bargaining table. 


In 1892, there were 1,359 strikes involving 239,000 work 
ers, 2.5 per cent of the labor force. In 1951 there were 4,737 
stoppages involving 2,220,000 strikers, 5.5 per cent of the total 
employed. Although the strike problem has doubled quanti 
tatively in those 60 years, it has vastly improved qualitatively 
as the barbarity that characterized the disputes of the old days 
yielded to the more peaceful settlement techniques of today 














